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(B4 F 4L : Sabina Comis et al., ATAD 3 (Shell Companies)—Potential Implications
for Fund Structures, DECHERT LLP (Feb. 2, 2022),
https://www.dechert.com/knowledge/onpoint/2022/2/atad-3--shell-companies----
potential-implications-for-fund-struc.html. )
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% (Proposal fora Council Directive Laying Down Rules to Prevent the Misuse of Shell
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! Proposal for a Council Directive Laying Down Rules to Prevent the Misuse of Shell Entities for Tax
Purposes and Amending Directive 2011/16/EU, COM (2021) 565 final (Dec. 22, 2021) [hereinafter
Proposal for Directive].
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3 Vincent Remy, The “UNSHELL Directive” or ATAD 3—What’s in Store for the Luxembourg
Alternative Investment Fund Industry?, EY (Feb. 15, 2022), https://www.ey.com/en_lu/tax/the-unshell-
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directive-or-atad-3-what-s-in-store-for-the-luxembourg.
4 Proposal for Directive, supra note 1, art. 18(1).
5 Id. art. 6(1).
6 1d. art. 4.
7 1d. art. 7(2).
8 Id. art. 5(1) (“For the purposes of Articles 4 and 7,‘associated enterprise’ shall mean a person who is
related to another person in any of the following ways: (a) a person participates in the management of
another person by being in a position to exercise a significant influence over the other person; (b) a
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investment fund manager, AIFM) 2~ AIFM # 32 ch ¥ 3 F zﬁéﬁ SV HEEE S
# &3 F 34 (Undertakings for Collective Investment in Transferable Securities )

person participates in the control of another person through a holding that exceeds 25 % of the voting
rights; (c) a person participates in the capital of another person through a right of ownership that,
directly or indirectly, exceeds 25 % of the capital; (d) a person is entitled to 25 % or more of the profits
of another person.”).

% 1d. art. 8(2).

10 1d. arts. 9(1)-(2) (“Member States shall take the appropriate measures to allow undertakings that are
presumed not to have minimum substance under Article 8(2) to rebut this presumption by providing
any additional supporting evidence of the business activities which they perform to generate relevant
income. 2. For the purposes of paragraph 1, undertakings shall provide the following additional
evidence: (a) a document allowing to ascertain the commercial rationale behind the establishment of
the undertaking; (b) information about the employee profiles, including the level of their experience,
their decision-making power in the overall organisation, role and position in the organisation chart, the
type of their employment contract, their qualifications and duration of employment; (c) concrete
evidence that decision-making concerning the activity generating the relevant income is taking place in
the Member State of the undertaking.”).

11 1d. arts. 10(1)- (2)

2y gy F A £ 532 4 (alternative investment fund manager ) % RN B - A
BBV ERTE %éﬁm% Ao RF A HERLZEPFEREL £ TS 'i NEEF L AW
EEF > 25 % 14 » F 28 (2021) ; Directive 2011/61/EU of the European Parliament and of the
Council of 8 June 2011 on Alternative Investment Fund Managers and Amending Directives
2003/41/EC and 2009/65/EC and Regulations (EC) No 1060/2009 and (EU) No 1095/2010, art. 4(1),
2011 OJ. (L 174) 1, 16 [hereinafter AIFM Directives].

By A £ (alternative investment fund ) &7 & B4 F 5 P chz ##« Ao ST A HF
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28 ; AIFM Directives, supra note 12, art. 4(1).
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Y wEBzES B & T3 4E (Undertakings for Collective Investment in Transferable Securities,
UCITS) P R S ERFTHVHREFLI S P LB ReRTA  STHIFEF
R 6 A AR AE i€ 2 UCITS 6t 7 20453 £ hf KT+ 3 4&s I RALUCITS e &
¢ § w & pp v o Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009
on the Coordination of Laws, Regulations and Administrative Provisions Relating to Undertakings for
Collective Investment in Transferable Securities (UCITS), art. 1(2), 2009 O.J. (L302) 32, 43.
5 % -k p o 48 (securitisation special purpose entity, SSPE) #hdp i - sE & S @S
Firs pacha R H U SSPE W WKEF X 1 Far 0 T B x 2 b AR
2%k o Regulation (EU) 2017/2402 of the European Parliament and of the Council of 12 December
2017 Laying Down a General Framework for Securitisation and Creating a Specific Framework for
Simple, Transparent and Standardised Securitisation, and Amending Directives 2009/65/EC,
2009/138/EC and 2011/61/EU and Regulations (EC) No 1060/2009 and (EU) No 648/2012, art. 2(2),
2017 O.J. (L 347) 35, 44.
16 Proposal for Directive, supra note 1, art. 6(2).
7 d.
18 1d. art. 11(2).
19 1d. art. 12.
20 83 0; P4 (parent-subsidiary directive) 5 B LTE BN F 27 2 FH 48 W 2 {2
o F R L 2 I PF hde $UfER o Council Directive 2011/96/EU of 30 November 2011 on the
Common System of Taxation Applicable in the Case of Parent Companies and Subsidiaries of
Different Member States, para. 3, 2011 O.J. (L 345) 8, 8.
2 g fr%)'ﬁgfé * % 4p 4 (interest and royalties directive ) 5 fofa i 2 & #f L i el & fodsr
A RO N ﬁ 1:&] M Ak de 8- =t fi g o Council Directive 2003/49/EC of 3 June 2003 on a
Common System of Taxation Applicable to Interest and Royalty Payments Made Between Associated
Companies of Different Member States, para. 3, 2003 O.J. (L 157) 49, 49.
22 Proposal for Directive, supra note 1, art. 11(1).
3 d. art. 11(2).
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2 1d. art. 14.
% Darren Docker et al., Tax Europa, PRIVATE FUNDS CFO (Feb. 1, 2009),
https://www.privatefundscfo.com/tax-europa/.
% Commission Staff Working Document Impact Assessment Report Accompanying the Document
Proposal for a Council Directive Laying Down Rules to Prevent the Misuse of Shell Entities for Tax
Purposes and Amending Directive 2011/16/EU, at 2, SWD (2021) 578 final (Dec. 22, 2021).
27 New Tax Regime for Asset Holding Companies (AHCs), GOV. UK (Oct. 27, 2021),
https://www.gov.uk/government/publications/new-tax-regime-for-asset-holding-companies-ahcs/new-
tax-regime-for-asset-holding-companies-ahcs.
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