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(B4 F 4L : Hugues Salomé, Is the End of Nationality Planning Nigh? Key
Parallels Between Double Taxation Treaties and IIAs, KLUWER ARBITRATION BLOG
(Nov. 17, 2021), http://arbitrationblog.kluwerarbitration.com/2021/11/17/is-the-end-
of-nationality-planning-nigh-key-parallels-between-double-taxation-treaties-and-

iias/.)
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fi % g s 2 (Agreement for the Elimination of Double Taxation with Respect to
Taxes on Income and the Prevention of Tax Evasion) (™7 f§ fifefiuts 2 ) ¢
o~ Ta & peiplid (Principle Purpose Test, PPT) | i 4 2 - 1345 PPT 4 3 »
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EcoNOMIC COOPERATION AND DEVELOPMENT [OECD], ACTION PLAN ON BASE EROSION AND PROFIT
SHIFTING 8, 10, 13-26 (1st ed. 2013), https://www.oecd.org/ctp/BEPSActionPlan.pdf.

2 Id. at 16; OECD, Action 6 Prevention of Tax Treaty Abuse, https://www.oecd.org/tax/beps/beps-
actions/action6/ (last visited Jan. 10, 2022).
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3 OECD, MODEL TAX CONVENTION ON INCOME AND ON CAPITAL: CONDENSED VERSION 2017, art. 29.9
(10th ed. 2017) [hereinafter OECD Model Tax Convention].

4 U.N. Conference on Trade and Development, International Investment Agreements and Their
Implications for Tax Measures: What Tax Policymakers Need to Know, at 14, UN Doc.
UNCTAD/DIAE/PCB/INF/2021/3 (Mar. 2, 2021).
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A OECD Model Tax Convention, supra note 3; U.N. DEP’T OF ECON. & SOC. AFFAIRS, U.N. MODEL
DOUBLE TAXATION CONVENTION BETWEEN DEVELOPED AND DEVELOPING COUNTRIES, UN Doc.
ST/ESA/PAD/SER.E/213 (2017). %L g% (3£5) | 187 -

S %AamiF4 (325)0 187

° Seee.g., OECD Model Tax Convention, supra note 3, art. 1.1.
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12 OECD Model Tax Convention, supra note 3, art. 29.9 (“Notwithstanding any provisions of a
Covered Tax Agreement, a benefit under the Covered Tax Agreement shall not be granted in respect of
an item of income or capital if it is reasonable to conclude, having regard to all relevant facts and
circumstances, that obtaining that benefit was one of the principal purposes of any arrangement or
transaction that resulted directly or indirectly in that benefit, unless it is established that granting that
benefit in these circumstances would be in accordance with the object and purpose of the relevant
provisions of the Covered Tax Agreement.”).

13 Id. at 594-595.
14 RUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLE OF INTERNATIONAL INVESTMENT LAW 44 (2d

ed. 2012) (“The investor's nationality determines from which treaties it may benefit. If the investor
wishes to rely on a bilateral investment treaty (BIT), it must show that it has the nationality of one of
the two states parties.”).

15 Id. at 49 (“Some treaties go beyond formal requirements such as incorporation or seat: they require a
bond of economic substance between the corporate investor and the state whose nationality it claims.
Such an economic bond may consist of effective control over the corporation by nationals of the state.
Alternatively, it may consist of genuine economic activity of the company the state.”).
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17" See OECD, HARMFUL TAX COMPETITION: AN EMERGING GLOBAL ISSUE 49-50 (1998),

https://www.oecd.org/ctp/harmful/1904176.pdf.
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18 OI European Group B.V. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/11/25, Award

of the Tribunal, 49 255-256 (Mar. 10, 2015);
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SCHREUER, supra note 14, at 60-61, 66-67.
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