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FH ARBREREYN) PRERATREEER AT E

| F

# &

(RRERFEH) 22 P RIELZE AL RBRAEE R 7“@5 NELE N
@ wE a3t 2018 & Slovak Republic v. Achmea B.V.— %z k74449 » 2n
TRR PN r%éi\? el 2 T2 W f\‘"i*”"’t’ﬁ-iﬂ_?zz AR o Flm sl A
TREFE SR RFRFT PR S5 ¥ AR P RHGEREFFY)
2 W PRI R o d T <<sb/mw“'u>> Aot HFTRR N FE A
Rtz ¥ ifideh flrdadoy2 £ 5 Fpt 2 B EE P IR T R
FaE 4 H g ez % B o B A < g3t Slovak Republic v. Achmea B.V.
- 5 (R ;'f%lfﬁi;fni( (Y 2 W REHAPEE F A (RNREREY) 2 B
AT RR 2 R 2 AR R o

B B B E B2 (Court of Justice of the European Union, CJEU ) ** Slovak
Republic v. Achmea B.V.- % (12T fj fitAchmeak ) * § K in & B p IR g4k
7 %-Hp s 2 (Bilateral Investment Treaties, BITs) i 5\ EARE R EPE A W
B g p 44 ¢ (European Commission) & 3 12 k30 g p 38BITS # 4 20 F %
FH- R TG EE AR FAE (2019) £ R A K FP P SRBITs2 £ 2o
S EBT BE A R R D SR (B wp P FBITs2 % %) (Agreement for the
Termination of Bilateral Investment Treaties between the Member States of the
EuropeanUnion) 2. & % » T 3f3 >t 5 g % ¢ (European Council ) 23 & 4z 3]

24

§ - >3 a > 2 (second instrument) {$30% 4 »%3 e

! Case C-284/16, Slowakische Republik v. Achmea BV (Mar. 6, 2018) [hereinafter Achmea Case]; %
FOARI R BB E R A B AR TR L PR RS A G
FUp A BRRE T RS TEREAL Y TR 2348 > T O14-19 0 ep o
http://www.tradelaw.nccu.edu.tw/epaper/no234/3.pdf (£ {2 P 2020 & 6 * 10 p )

2 Statement: EU Member States Agree on a Plurilateral Treaty to Terminate Bilateral

Investment Treaties, EUROPEAN COMMISSION (Oct. 24, 2019),
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking and finance/documents/191
024-bilateral-investment-treaties_en.pdf; é‘\"’ AT WP i R ERRT FREROR
Bodus BRREPERTEREAT Y w0 26248 0 FO11-15
http.//www.tradelaw.nccu edu. tw/epaper/n0262/3.pdf (B t5HFp ©2020% 67 10p )e

3 Agreement for the termination of Bilateral Investment Treaties between the Member States of the
European Union, arts.11.1,16, 2020 O.J. (L 169) 1 [hereinafter Agreement for the Termination of Intra-

EU BITs].
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S (k& X EL) (Energy Charter Treaty, ECT) # &2 g p 3%BITsk
%a¢M§@#4Fﬁme$ %Lmﬁé’ﬁ%{@gmmﬁ”HﬁM§M
2 M o ECTZ 22 % g i d it RER2 ‘:}%rsﬁé‘/}%l;_,_‘ﬁ#‘ﬁﬁ
é\ﬁﬁﬁ@wiﬁﬁvu&vﬁmwﬁé@fmﬁﬁﬁiﬁﬁﬁﬁﬁew&%
ECT: - S ¥ TR G 97 s TwmP EwM AR+ i F# (European Atomic
Energy Community) ~26 B & < § B~ &K~ %2 p ﬂ\“e’ Fpt v o RECTH 5
MG RA G ﬁﬁ*ﬁﬁ]@ip\ﬁﬂﬁﬁi‘@tﬁi#ﬁ@ﬂh N )
%Wﬁ? s 2L AR R M AT st 2P 5k F 102342 F A
BN IR G- e (Investor To-State Dispute Settlement, ISDS) ﬁﬁﬂﬂﬁs ENER
FRECT# 7 2 en]284= % i+ ¢ » X 5 834 5 Ff P MR FT L B % i 8, 2 AL ECT
i“%ﬁﬁﬁﬁﬁéﬁ*ﬁﬁﬁm7&gi%ﬂ°

\r

TP o BmMPRLE A TEF HECTH Q¥ SR K F L
shen: 50 Ra g AR @]F"* Fob g ok 10 Hak (4 b B 2RBITSZ 1 7))
YREM R N RECT B S AT R B MR E SRR
» RECTH SR FF BT 2 AL Bl A2 5 - 80 g EECT
LR BARRD P FRP o F NECTE g p IBITS:7 2 e 5 = 394
P A BRECT 12 2 2 R P 3T R R g iR LR L T R EAR e

PR AT L LB R R B WA KT 4 9S8 ECT B i 5
T LR i\fi > Energy Charter Treaty art. 26, Apr. 16, 1998, 2080 U.N.T.S. 100. [hereinafter
ECT].
5> The Energy Charter Treaty (with Incorporated Trade Amendment) and Related Documents, at 10,
https://www.europarl.europa.eu/meetdocs/2014_2019/documents/itre/dv/energy charter /energy chart
er_en.pdf (last updated July 14, 2014).
CpREF(RRERFEY) 7 MABFOR W MEEHMRAFIaEFH 2P 5 4B
SRk %#L/,F‘ R A LR 0 B RAT IR BRI A 27 BEE SRR
W&~ 4118 %130 ECT - Energy Charter Treaty: Signatories / Contracting Parties, INTERNATIONAL
ENERGY CHARTER, https://www.energycharter.org/process/energy-charter-treaty-1994/energy-charter-
treaty/signatories-contracting-parties/ (last updated Feb. 18, 2019).
" Graham Coop, Energy Charter Treaty and the European Union: Is Conflict Inevitable?,27(3) J.
ENERGY & NAT. RESOURCES L. 404, 411(2009).
8 Investment Dispute Settlement Navigator, INVESTMENT POLICY HUB,
https://investmentpolicy.unctad.org/investment-dispute-settlement?status=1000 (last visited Jun. 7,
2020).
® Communication from the Commission to the European Parliament and the Council: Protection of
Intra-EU Investment, at 26, COM (2018) 547 final (July 19, 2018).
0 #mz 21 ll}@\ﬂ_ + B B # ¥ Achmea % 2. £ (7 8- 9 M ECT @ iE 4 > @ 8 @i * >
BENZELFTEL - RS RS~ ~ pHE 5 ﬁ oSBT AT PRRAER L
LARAEHE FE P OB 2 B FL e SRS HIIRBECT R iE5- 24 -n &
7 flErE—- L P Achmea k2 A7 AFT Ak 2 ECT W ik 4k wx? € #3254 2 @ ivox
% chgc B = B B o Declaration of the Representative of the Government of Hungary, of 16 January
2019 on the Legal Consequences of the Judgment of the Court of Justice in Achmea and on Investment
Protection in the European Union (Feb. 16, 2019),
https://ec.europa.eu/info/sites/info/files/business_economy euro/banking and finance/documents/190
117-bilateral-investment-treaties_en.pdf.
11 Agreement for the Termination of Intra-EU BITs, annex A, at 6, (“[T]his Agreement addresses intra-
EU bilateral investment treaties; it does not cover intra-EU proceedings on the basis of Article 26
of the Energy Charter Treaty.”).
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2 APME ST R R MR 2 F =300 R g 4 1TECT W L ik A 2 B 2
[ - D Y A

F ~ ECT 2 e it

FERL LR Wi 1980 & ¢ P 1 H - 3 H3+F (Single Market
Programme ) M 4ad R PG ARZ HaEw RS B HE L 4 > RRERL O ®
PREERIZFHCFEE L SR Wi RINF - 2 Bt ) RIE 4TS 3

Ai- BEFEL WP LR Fo BB AR R MR E TR P
GDP :710.5% > ¥ % 2 it A% > i SV K120 F g pr 7 51 ECT £ &
A B S RF 14 BRI E s =5 A N Jilﬁiaa]ﬁ ek ERL BB diEzl
AEE et T o ECT 54301994 # &5 5 7 28tk 2 § % > 33 1998
EAT By d s BEAR I RS R ORY fw" J & % e %2 ( European
Atomic Energy Community) % 4 pFent gl X B WA 82 52 ECT2 559>

ECTL%‘%%&E% I BT EENERE D TR RE ) (F b ) o
BEEA IR TRR R, (R AERERZAR) FRESRRL TR
%ﬁJ(%ﬂﬁﬁﬁ) Com Wi HE TEBEY ) 2T WP G D
BoOEZEEd AERREF A F 2  FANEFRESERTE38, o
BRI MEREE SR RRENE R AL FECT ¢ s P ARz T2 3
L, 0 PR £ 3408 (mixed ratification) 2. 2550 4 iz e & .

BE AR RNERE PR s fe R AT 2 LAY o A
(25 i5) (TreatyofRome) ¥+ (2 #r4i%%) (TreatyofLisbon) ¥~ (%t
P ES pR i %) (Treaty on European Union, TEU ) ¢ (g B & (7159 ) (The

Treaty on the Functioning of the European Union, TFEU ) 215 gt p! & < r35 3540 1
KOS R = ‘h‘—? ECT P Wz st hrc{e P s P AR M=

12 J. Robert Basedow, The Achmea Judgment and the Applicability of the Energy Charter Treaty in
Intra-EU Investment Arbitration, 23 J. INT’LECON. L. 271, 277 (2020).
B
14 The Energy Charter Treaty, INTERNATIONAL ENERGY CHARTER,
https://www.energycharter.org/process/energy-charter-treaty-1994/energy-charter-treaty/ (last updated
Feb. 18, 2019).
15 J. Robert Basedow, supra note 12, at 288.
10 ik > P AT G TS T MILTRIEZHI > GARTPE - 1898 > F 97 98-99 (2020
£ )o
17 J. Robert Basedow, supra note 12, at 273-274.
18 Treaty Establishing the European Economic Community, Mar. 25, 1957, 298 U.N.T.S. 3.
19 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European
Community, 2007 O.J. (C 306) 1, 1-146 [hereinafter Treaty of Lisbon].
20 Consolidated Version of the Treaty on European Union, 2012 O.J. (C 326) 13, 13-45 [hereinafter
TEU].
2L Consolidated Version of the Treaty on the Functioning of the European Union, 2012 O.J. (C 326) 47,
47-200 [hereinafter TFEU].
22 April Lacson, What Happens Now? The Future of Intra-E.U. Investor-State Dispute Settlement
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R 0 (ZETAEN) 2okt o TFEU % 3(1)(e)iE 2% b 7 EFAE N
WP BB Al 0 L E BT TFEU % 207 20 » X B Ee i
L%EW’ﬁ?%”‘&%iﬁx*ﬁﬁﬁk?’f“%ﬁﬁﬂﬁ‘@E’gb
BB o T2 WEZWHIHERL EE CIEUTT T 2o 2144
200 hopt - koo 4 LKA E Ak CIEU 3z ECT # #Lif 3 TFEU 7 4p
FoA R Bdeie R 2 dp 7 AL RE P INHECT £ 2500 B A SRR
L g2 AP ECT ¥ i ar el 2 &40 % 7 49 5 %% 12 CIEU & A 32 ¥ 00
2t TREU 2 4p 3 1 2] 529 o

N,

d 3tk ECTERE PISBITS 2 2 2 LT # e 2 B g = f W2 202
Bio P RafEe CIEUKAALFTHR L B R A tml 22 V8w
B - RoEd Ky FPRY . m ECT #wp p 3% BITs 9§ 3% %
Al g ACECT 2 R HFRT 8 - BRENARE T2 § =
EoORFHFLALENAKT TS ﬁﬁszfi% Bokkiee BRAT 0 £ F o R P
BITs ¢ tmE S ARMFESF ECT289Rir2 Re 3P SR Be4s
L B - S [P - Rk U S S = EE ﬁmb,z}x%?ECT,ﬁf@’;Eﬁ N
BITs # 2 2A4pf » T p a0 CJEU >> Achmea % ¢ zn 2 e ff ) 3% BITs 2 # % i

FEwmPEEMAAPE T H A7 ECT 2 "‘%\fﬁf—é‘w g EIERF2ZREES

N BECT 322 P FHRT ¥ Rend FHL R

ECEU%*Ammmﬁ\iﬁﬁiﬁtfﬂiﬂ%ﬁﬁﬁﬁ@&%Ammm
%—7"”%‘? PiEA -2 (NTHAE2AR HBZ iTiod Gp 482
th R (4e ECT) v = Bipliz 2 - 384 > rﬂtb s e JE & TFEU & TEU
#E”‘32°22@]E?“#Fjuﬂ;ﬁ%\fﬂ%—ECTﬁﬁi‘ IS Wt
m’aﬁﬁﬂﬁaﬁﬁﬁﬁﬁaiﬁﬁﬂﬁ*”ﬁw’%iw?ﬁiﬁﬂﬁi

Under the Energy Charter Treaty, 51(4) N.Y.U. J. Int’l L. & Pol. 1327, 1333 (2019).
2 TFEU, art. 3(1)(e).
2 Id. art 207.
% Id.; Treaty of Lisbon, arts. 188A, 188C.
April Lacson, supra note 22, at 1333.
7
EU Commission, supra note 9, at 4.
April Lacson, supra note 22, at 1334.
30" J. Robert Basedow, supra note 12, at 275.
31 Gloria M. Alvarez, Redefining the Relationship Between the Energy Charter Treaty and the Treaty of
Functioning of the European Union: From a Normative Conflict to Policy Tension, 33(2) ICSID REV.
560, 562 (2018).
32 Declaration of the Representatives of the Governments of the Member States, of 15 January 2019 on
the Legal Consequences of the Judgment of the Court of Justice in Achmea and on Investment
Protection in the European Union (Jan. 15, 2019), at 2,
https://ec.europa.cu/info/sites/info/files/business_economy euro/banking and finance/documents/190
117-bilateral-investment-treaties_en.pdf [hereinafter Declaration of 22 EU Member States].
B Id.
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TORF R R FERE TS 2R DY XA e jEfREd 5 B
RE W e tew - AR A S F S P

4 CJEU ** Achmea 7 # % f 3% BITs ® 4 i 402 o 2 248 x 7 @ R
ts > Vattenfall AB and others v. Germany %% (2T fj # Vattenfall % ) A
Achmea % 2 % E2c% tad 2| %7% 2 > @ A& Eskosol S.p.A. in quuldazwne V.
Italian Republic %% (12 #§ 4 Eskosol % ) # » @ e f| 44+ 22 Mz 7 2 »ic
T R Ere T RAw T A T2 B R iR PP W F PR
Fe¥t U H P P NF ECT #r2 2 A7 B9 3 RE B2 L3 RFLRLE™Y
L g2 A EP -

— ~Vattenfall Z$# 55 R FHF#ELIR

% S L ek o @ Vattenfall 327748 Rrc 2 4 F £ =02t T d 2 2011 #
PAPRBF LR WARAHETZF @GS PE RPN ZBLI 5 @
Vattenfall 2> 2 & RHEFT 2 FTRME D2 J1E » F I RNERF LR <

(International Centre for Settlement of Investment Disputes, ICSID ) 3 4= #* % 42 &
36

*&P Rk 39 ECT % 26(6)1F » #-%c P /2 22 Achmea % 2. £ (744 45 3
Wik o @ W PRkt T FIEREL G R 'IEL L AV IR N N L L
"R A G 0 2R R FIFRAN > TS EATREE EROEREYT - B
fetn BFPRFTIB 2 FARULFIFFE S P ARBECT B2 M £ > R
d B E 2 R0 0 el b ECT 2GR P 7 k247> $ 5]
{Hﬁ¥26@(Hﬁ&ﬁﬁﬁﬁ)%°*ﬂﬁaﬁ”26$%@§ﬁﬁ%m\
f2E R A > T VCLT 2 a0 ptoh s g2k A % § 4 ICSID T #rikdez £ =448
Bo (FARAPEe ARAFRTIHN) (Convention on the Settlement of
Investment Disputes Between States and Nationals of Other States » 12 ™ i £ ICSID

g
&

jS
>L.
W
g
™~
\ &
f‘f\t

3 Vattenfall AB and Others v. Federal Republic of Germany, ICSID Case No. ARB/12/12, Decision on
the Achmea Issue (Aug. 31, 2018), https://www.italaw.com/sites/default/files/case-
documents/italaw9916.pdf [hereinafter Vattenfall Case].
3 Eskosol S.p.A. in Liquidazione v. Italian Republic, ICSID Case No. ARB/15/50, Decision on
Italy’s Request for Immediate Termination and Italy’s Jurisdictional Objection Based on Inapplicability
of the Energy Charter Treaty to Intra-Eu Disputes (May 7, 2019),
https://www.italaw.com/sites/default/files/case-documents/italaw10512.pdf [hereinafter Eskosol Case].
BHHI KRR TENY SRY F 2 LR AR EERRE 3P B %A%
LY F2 AR REA T A Vattenfall 11 k2 7 i 3 B > suin c FRRE T 258 T2 |—F £
P A o0 2158 0 F 1940 5 ent http://www.tradelaw.nccu.edu.tw/epaper/noZ15/4.pdf
(ﬁ»lv/fgﬁﬁf] 2020 & 6 2 105)°

37 Vattenfall Case, 9 120,121.
B Id q124.
% Id q125.
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oK) VT T L B kM lmR2 2 9ri 53] ICSID T A B R
% F ECT % 26(4)if i 35 F 4 #5532 e B 47 T2 # £ 4548 (ICSID =
H-) o &P s AR gt sAp bl 5 0 5 ECT % 26 % - F a5 2 |
f@m WF 29 ECT % 26 i k#hri? o

R'?’& ETS

7 M RCR 22 Achmea 2 £ (7448 F € & 5 # $# 5f2f ECT % 26 if+7

"‘\ﬁlmwﬁzz BRI FEASANREFT A FAAEERREIEGAAS

AT RFZE  BFLRTALEF VCLT % % 3L(3)(c) iF 2 i * BoRRFELE
i“*%iwﬁ“ i P Ap B e M2 LAY .

311’<

BEETRCR 2 AT R KRR w‘%wz;za:; B2 5 (REERAY)

( Statute of the Internatlonal Courtof Justice ) % 38(1)is ™z 2. B 2 K - 42

JiziE@)F o ERd AR ERPTETORE S EFELY S E T

fa* 2 R4 o £ TEU & TFEU &ewme P & R BRF 2 Jb\?iw TR

c eeiz %o @ TFEU & TEU S B2 2 134 0 TR mp 24 7 AR

» E]“?r‘,éw > Achmea f‘a,tﬁik;j‘_p.]r] t4d TEU % 18 i€ 22 TFEU % 267 53
B CEUHmE 2272 » s 23 R ks e =P

D

#F o WPEHL € 2by £ (Non-disputing Parties ) 2- £ i» 3% % 913k e
AP A5k B 2¥ Achmea %2 & (73 -i—f@? 7~ VCLT % 31(3)(c)ix
Rty R AR OREZ R hdek o Tt W Rt ECT &7 %
B PRBEZE5 2 AR LT BT AW S e AP S

R ks 2R RARPRERL € 2R 526 if'-;}b N RIESER R
A% VOLT & 31(1)iF » iki%if2 % T8 } T2 X AMIEQ2L P chE 3 5 &
AF¥RE L RAMBRBECT % 26 150 2 i priB VCLT % 31(L)F e/ » 2 & %

40" Convention on the Settlement of Investment Disputes Between States and Nationals of Other States,
575 UN.T.S. 159, (“The Tribunal shall decide a dispute in accordance with such rules of law as may be
agreed by the parties. In the absence of such agreement, the Tribunal shall apply the law of the
Contracting State party to the dispute (including its rules on the conflict of laws) and such rules of
international law as may be applicable.”) [hereinafter ICSID Convention].

4l Vattenfall Case, 9 126.

4 Id. 99126, 128.

43 The Vienna Convention on the Law of Treaties art. 31(3)(c), May 23, 1969, 1155 U.N.T.S. 331,
(“[Alny relevant rules of international law applicable in the relations between the parties.”) [hereinafter
VCLT].

4 Vattenfall Case, 9 134-135.

45 Statute of the International Court of Justice, art. 38(1), 33 U.N.T.S. 993.

6 Vattenfall Case, 9 140.

7 Statute of the International Court of Justice, art. 38(1)(a).

8 Vattenfall Case, 9 145.

9 Id. 9 146.

0 Id. 9 148.

1 Id. q151.

2 Id. q152.

8 Id. q153.

s A b
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* VCLT % 31(3)(C) ¥ iF e A 2 f8 > S 46 Tag # 0 & T W 2 W92 200
A R R

Bt K VCLT 2w % 2657 > B 9RBLI A BFE &5 Flot ¢
PR T BORA T o - ERLRP-PRES T #EPP;&L‘:% v R Bt
- B2 BUZEEBAFIRFE S AR TR EF B RENFE
R S o) SN U W EAR N U VAR I 7 3o S ST NS B IR E S <X ;I
B2z A e AR R PN %jﬁq‘i"w" #”/f ECT # L igdrenig * > & ECT 2
PEESLARER RTERRRERPRFLAY F 2 PR T AR
M ECT ig2 2 B 7

Flot g b L fE > W et % VCLT % 31 if 4 ECT % 26 if:2 (7 f2 8
%’#*’@ﬁﬂéw’“ Ammﬁ*~*ﬁ%LTﬂmFﬁ@ECT&§ﬁﬁ
BEE A2 AFES e H e ECT % 26 G FafMas $MwmE 28
Achmea % 2 % {74454« { 3 » i & VCLT 5 31(3)(c)if # ECT % 26 if e
(7 f2 48w p 2 ¢ CIEU 1daf;§u;u'r; AP e el TR
B R ECT i+ RAch= N (ef2f > AT ECT % 26 153 st i * g
[NELEIE ST

= ~Eskosol 343 T2 Wz T | i@

M-

& % G v JIpF 25 Eskosol o & 444 & X fIR AR KT L FlE A
FIE - kP24 LRSS PH;?%};&M&%% » & Eskosol =~ @ 4 7% & {7 ik
xflenc B TR > ERAEBAD . HxflAAd P A5Rd N JIpEe

HAQIE G RY TRMET, ARELAFLRFTRME ) L AEH 2%
&~ Fl~ L3k VCLT % 31(2)(b)ix £ VCLT % 31(3)(a)ix k f2§# ECT % 26
EoRECT$ 262 i * PP IMZ LTI Ea R H e 2 A% 2
BAEAE M R KA R R 0

%% VCLT % 31(Q)(b)if ¥ Raif @ T et § F T4 55 5o
SRR ERE LY eSO wvgxgwéaJ%WJTvﬂ%w“ﬁ*

% Id.

5 Id. 99155, 156, 158; VCLT, art. 26, (“Every treaty in force is binding upon the parties to it and must

be performed by them in good faith.”).

% Vattenfall Case, 9 158.

5 Id. q 165.

8 Id. 99163, 165.

9 Id. 99165, 167.

80 Investment Dispute Settlement Navigator: Eskosol v. Italy, INVESTMENT POLICY HUB,

https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/698/eskosol-v-italy (last

visited May 23, 2020).

61 Eskosol Case, 9 218.

62 VCLT, art. 31(2)(b), (“[A]ny instrument which was made by one or more parties in connection with
20
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N
£

2 TogdiEgerin 2 82 d a0t 2 1202019 # 1% i > @ ECT &
1998 # 4 2o Flpt 35w o -l @k B AR 208t oh s @ S pezn L 295 VCLT
F 3L2)(D)FEARF N RAPF > FHETH L T T BA ST BTN

4w #%p (post-hoc statement ) 4 -

oW

£ F 0 B VCLT % 31Q)@)#F ¥ wert [ § F WP 1w Mt ik N2 ff 2
Frry R TEL XAt AR KA AiEz TR 2RI ) 945 (2001 &
EREEEALR 7 MR T2 4531) (ILC’s2001 Guide to Practice on
Reservations to Treaties) /& % » 5 2 8% RA1iva 2 £ Paﬁ;’%’ﬁ =R L PANC RSN
st 2 HiRRES.m T2 Wy 2, d 20 B ECT 4 4R ir< » £ 22 ECT 2
WEOREFF O F TR ArAE? I RERFTAZART 7 EF 230
Hiva &g LL*‘@E§F}?66 RE o d g FRLCHAFEF IR

FHECT2Z T ifrFomizmidf  F a3 snsL 2 (political will)
2 L e TRRtS AR R dp £ Y

Bl g - FQY F B RTDIE Lﬁbgﬁ,zﬁﬁza LE bl s TEN S
BTEQL TR ? 22 8%80d 2 ECT % 46 i ¥ p@oﬁgﬂﬂ # ECT %
B R FENU T2 T R RE AR 2 dr 3 R A § - EY
PR AL RTLIRIF - LE R AR L EERREER LG BiEY
PEREY L tonk > WA TEEE AR | Al TiEgl gy 0
$E T2 Mz 5 ECTRAS QR P > » 240 ECT # £ i 4
2 fAfE> H1 ¢ BECT AT 28 GREHF A RARFT LR ﬁ?’ﬁbi
TR TEOLEFEY ) 0 A 2ECT B TEREEr "

2 RBEREEZ AR R r22 Wz 2, &2~ VCLT ¥ 31(2)(b)is
*

# % 31(3)(a) ik 2 g AL At gmﬁpﬂe TR EEY B AR
$i83% % 3 3 LECT # 4 i ik Zé‘;i;i%*“@;pxgrs HEE

I WERL GNP R NP

the conclusion of the treaty....”).
83 Eskosol Case, 9 219.
8 Id
8 1d. 9220; VCLT, art. 31(3)(a), (“[ W]hich was made between all the parties in connection with the
conclusion of the treaty.”).
8 Eskosol Case, 9 221.
7 Id. 9 222.
8 1d. q224.
9 Id. 9225.
" Guide to Practice on Reservations to Treaties, Y.B OF THE INT’L. COMM’N 2011, at 26, U.N. Doc.
A/CN.4/SER.A/2011/Add.1 (Part 2).
"l Eskosol Case, 9 225.
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5 L & Achmea % 2. £ 71818 R HE €T30 5 B RERE P30
Rz o T ERERREE2Z lgm]v% v Fin i ECT W 4465018 g »
NEEPBEFLEY R TEEEN G o2 %2 Y A FEY
TE ECTzZ 353 » H A ECT Tord 2 Jfg—f EDBAFANHEPES R @
TEHBEESCARFLM AL ER PR

\

Be k49 ECT 22 - B 92 Rk L E8 ’%FE R fofE 2 g AT
TRFES L LR R R R S A A ECT %%@@Ww
AP €A 1D 2 85 S ECT fik Al LM 00 5+ 9
ix?&af%:Ecr 26(2)(a) 1% r%lgq E I M WEEJ~ECT
26QQb)iE TE B AT R AL TR 2 SARARE | B A% EERE
LRIFFR 2 %ﬁ‘?s"%&ﬁ CBE BH M ECT fod T 2 B ¥ 7 (L3
WCEU”ﬂﬁﬂﬁ@”@;ﬁﬂkﬁé’“%ﬁﬁﬁﬁ%éHﬁiw%i%’
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EU Commission, supra note 9, at 4.

B

4 ECT, arts. 26(2), 26(3)(a).

5 Id. art. 26(3)(b)(ii).

® Statement Submitted to the Energy Charter Treaty (ECT) Secretariat Pursuant to Article 26(3)(B)(Ii)
of the ECT Replacing the Statement Made on 17 November 1997 on Behalf of the European
Communities, 2019 O.J. (L 115) 1, 2.

T Id. at1,n.2.

8 April Lacson, supra note 22, at 1334.
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S Gloria M, supra note 31, at 566.
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8 14
82 Id.
8 Id. at8.
84 Id. at 8-9.
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8 Case C-459/03, Commission v Ireland, Opinion of Advocate General Poiares Maduro (Jan. 18,
2006).
% Id.
87 J. Robert Basedow, supra note 12, at 275.
8 Id.
8 TFEU % 344 £ %> AR it 47 M ENBRAG» L BRI 2LEYHRTLER
#F2iA-~ 38 o TFEU, art. 344, (“Member States undertake not to submit a dispute concerning the
interpretation or application of the Treaties to any method of settlement other than those provided for
therein.”).
% TFEU % 267 ifp¢= CIEU BB A T4 - R EYEgP 222 B ke mFd &
F* 2 - &+ o TFEU, art. 267, (“[T]he Court of Justice of the European Union shall have
jurisdiction to give preliminary rulings concerning: (a) the interpretation of the Treaties; (b) the validity
and interpretation of acts of the institutions, bodies, offices or agencies of the Union....”).
%1 ECT, art. 16, (“[N]othing in such terms of the other agreement shall be construed to
derogate from any provision of Part III or V of this Treaty or from any right to dispute resolution with
respect thereto under this Treaty, where any such provision is more favourable to the Investor or
Investment.”).
92 Gloria M. Alvarez, supra note 31, at 16.
8 Id.
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192 Energy Charter Secretariat, Decision of the Energy Charter Conference: Adoption by
Correspondence — Policy Options for Modernisation of the ECT, at 3, CCDEC 2019 (Oct. 6, 2019),
https://www.energycharter.org/fileadmin/DocumentsMedia/ CCDECS/2019/CCDEC201908.pdf.
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