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A %' 2 o (European Court of Justice , ECJ) *+ 2018 # 3 * 6 p ¥ Slovak
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! Case C-284/16, Slowakische Republik v. Achmea BV, 4 58-60 (Mar. 6, 2018); #p k34 L : k@
B BHERERRP AT L EERT T" CEALE N E N RN N I SEAE
RESFeRTF2EFL P ETEN 2348 0 F 1419 i
http://www.tradelaw.nccu.edu.tw/epaper/no234/3.pdf (& {2 P 2019 & 127 10 P )

2 European Commission Press Release 1P/15/5198, Commission Asks Member States to Terminate

Their Intra-EU Bilateral Investment Treaties (June 18, 2015),

https://ec.europa.cu/commission/presscorner/detail/en/IP_15 5198.

3 EU Member States Agree on a Plurilateral Treaty to Terminate Bilateral Investment Treaties,

EUROPEAN COMMISSION (Oct. 24, 2019),
https://ec.europa.eu/info/sites/info/files/business_economy euro/banking and finance/documents/191
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R E ¢ & 2015 & % 1470 542 > ;2% Micula v. Romania % 7
£ =4 %%4-¢ .« (International Centre for Settlement of Investment Disputes, ICSID )
PR RFEHEF RERRIRERE  FIN RS ALY AR TR
S8AH > L& £ Miculam FiEBe L2582 £F0 KA > b FN S E60 19
p il PR & i@ % 2 (General Court of the European Union, GCEU) 7z 2 f %/ o
AEHE R WL RS2 TRTSTRE (state aid) | PEA B TR IKFT R
F o2 pEFend F o TE THRE - SRR FESEHMER -

4 % Micula v. Romania = # i5 % 58 R &7 4c » 5B 2 58 > GCEU 2 X1

THH MWLM o k2 8 GCEU 2 25 » ¥FE 00 115 p B 74t B4
#?*ﬁ@ﬁ%ﬁ%mhiL%ﬁ{?ﬁ+$?F%¥’W@%H§H%%%
B2 FT R E ViR B SRE L o T A @ A4 Micula v. Romania -
2 E3FEFR O BRFHAwPRL ¢ 5 2015/1470 3% GCEU : J\w%P
LB Bl PRABEZRFAHBERFE > LTERFRAY PR LG F
BALER  FIE 5 g kMR R AR B R R R
E A 8 R RAE RERAE o

024-bilateral-investment-treaties_en.pdf.
4 Declaration of the Member States of 15 January 2019 on the Legal Consequences of the Achmea
Judgment and on Investment Protection, EUROPEAN UNION (Jan. 17, 2019),
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking and finance/documents/190
117-bilateral-investment-treaties_en.pdf.
> EUROPEAN COMMISSION, supra note 4.
& Commission Decision (EU) 2015/1470 of 30 March 2015 on State Aid SA.38517 (2014/C) (ex
2014/NN) Implemented by Romania — Arbitral Award Micula v Romania of 11 December 2013, arts.
1-2,2015 O.J. (L 232) 43 [hereinafter Commission Decision].
7 Cases T-624/15, T-694/15 and T-704/15, European Food and Others v. European Commission, q 111
(June 18, 2019) [hereinafter European Food and Others v. European Commission].

13

BUR PR B PR S H AR A A e ol



4REFEENEE 261 HY (2019.12.10)
RSP

Bl- AL 9@EFR

1998 i BEBRDMEA " 24/1998%% % & ¥UiE (EGO24 ) |
2000 753 f#iMiculast % ¥ BB B B & & H 3 & Stei-Nucet Draganestiig /718 &
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2005 ® BERDHSITEGO 24 B A NE R
Micula ¢, % ) ICSID 32 A2 1t 3%

2007 @ BERBZABIGEHENR
2013 @ ICSID#E i Ad 3% #] #7

2015 @ ERHEMHIEZ EHA2015/1470%5% R

2019 I BX 3 % @k fR MR F A

bR F@?ﬁ’bﬂ'*‘%p'ﬂbagﬂ%ewn+@¢ E o £1990#
W dds T - IR T AR B P 19451008 » ik s # 2 [ 24/1998%:
Bf% FT g ), (Emergency Government Ordinance 24/1998 » = #§ #EGO
M)’v%A**ﬂ%& P AR R LR LR B R
B i fes oriF fk 4 2 R A0

BT APT AR R 2 Lm0 e 2 A Miculan F
(loan Micula2z Viorel Micula) % H B %2 B dd%3 2 = RO R S R & end
(European Food S.A -~ Starmill S.R.L. 2 Multlpack S.R.L.) p 2000-# —L“Fi,:«f [l
BB R & F 302 Stei-Nucet Draginestid % &7+ £ F0 - 4 a £42005# 2

8 Joan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack
S.R.L. v. Romania, ICSID Case No. ARB/05/20, Final Award, 9 137-144 (Dec. 11, 2013) [hereinafter
ICSID Award], https://www.italaw.com/sites/default/files/case-documents/italaw3036.pdf; Marie-Laure
Combet & Maxence Jonvel, 4 New Twist in the Micula Case, ORRICK: BLOG (July 19, 2019),
https://blogs.orrick.com/antitrust/2019/07/19/a-new-twist-in-the-micula-case/.
° ICSID Award, 99 145, 148.
10 1d. 99131, 156.
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# L F # 2 (the Agreement between the Government of the Kingdom of Sweden and
the Government of Romania on the Promotion and Reciprocal Protection of
Investments » 2 T @ AL (5 B ) ) o F e ICSIDHE W 412 B
Fe-1:2013 & $tMicula® # 17 5 f 2| %7 » & R B8 L & Fofipe 1 2005-& 1 2009
3 F"*m;fm’](;}é‘ ﬁu#F% "hf' ,3#1781,@@71» o ¥ - /I WP RL g VR
Fez_ % (amicus curiae) ; z & x4 @ e R, H2u i EGO 242 37 ﬁ%@v#
WAEF R 2R RS 0 T e & R S AT AL A R IR 4 AT
gt pE o B B (BB R AE ITiE %)  (Treaty on the Functioning of the European
Union, TFEU) > e ¥ $ e s AR pmPRL gL 2 -

R RAE s REALAKRER LGP FRERE S B F B BRI RER
P AW R A RE PR AERRR D H R AP 2
6, mp 42014 # 2 (EF B H 2 %) (The Convention on the Settlement of
Investment Disputes between States and Nationals of Other States ) % 52i% % 118 £2
(ICSID #* 3 #2 5 2 p] ) ( the ICSID Rules of Procedure for Arbitration
Proceedings ) % 50 i 3 fi e s @ H 282 ¥ 41, a4 F ¢ (ad hoc
committee ) 1% 2K - _ 3 @ 48 2 4718

fRts o P L € 2015& % $ 147054 % > e R § R T ik h B 4L 2
ST 2 RS MRS RE R EF > e A & ﬂ"\MlcuIaf"u S LB HY o
Micula® % %% % JR » ¢e>t  #£117 £ GCEU 42253 » GCEU>t & (2019)
E67 18P (7 | o

WP RL ¢ ¥2015/147084- T8 GCEUH -2 p 3 & 5

!

CEHL ¢S 2015/1470 B

1 1q 4132,
12 14 410.
13 1d. 1 1329; Marie-Laure Combet & Maxence Jonvel, supra note 8.
14 1CSID Award, 9 25.
15 144335
16 Joan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack
S.R.L. v. Romania, ICSID Case No. ARB/05/20, Decision on Annulment, 44 120, 140 (Feb. 26, 2016),
https://www.italaw.com/sites/default/files/case-documents/italaw7161.pdf.
7 74 1.
18 74, 4355.
19 Commission Decision, arts. 1-2.
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TEHL G A205EFF ch- ATREY AHREH AT MY 0 R
TERRBFRRHELAFT NSRRI RRpOEF P A R
B AR o o) TR R AR | 0 TFEU % 10745 3 % 1094% 5 A @0 %107
AR WA 1086 2 LA R~ 1096 PIIL R E L ¢ ] Tin WP
g 10768 2 $1081E2° - H ¢ 3R 910765 $ 198 0 £ ;; MR R S B R
?‘?”’%’”*‘“’ VA RARF AN ESL AT A N L A Y L2

Ao EEFFFRRTOTE AR @RS 0 AL A PR PSS
AT BE 0 R & FIACATCINT aie? G TGS uF 2 25

SREAI AL TERNL L2 MRS AR E T e f & ¢
% (- ) MpS B BRRFR2* % (intervention by the State or through State
resources) ; (= ) 4 & F FiE &M 3@ X4 £ 4] F (the intervention gives
the recipient an advantage on a selective basis) : (= ) 4L F b d L L5 &
¥ #4 2z (competition has been or may be distorted ) ; (= ) x££+ #H¥ i ¥
3= R FFF L (the intervention is likely to affect trade between Member
States) - wIE 3 RAHMLEE > AR 2 TELERERE 2 @SR R
At pkeT o

%% 2015/14705L4- 2 7 » R RL g5 0 - L BB A I F i 7 Micula
v. Romaniaz # % 2|87 » T = X270 R 7a¢RE nr\ﬁj} Fafbw & 22047
H koo RSO S Miculas % &2 H 4p i 2 ﬁi“u IS RBIO HI PR

I
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2 European Commission, supra note 2.
A
2.
2 Consolidated Version of the Treaty on the Functioning of the European Union, arts. 107-109, 2012
0.J. (C326) 47 [hereinafter TFEU].
2 Id. art. 107(1).
5 Id. arts. 107(2), 107(3).
% Competition of State Aid Control, EUROPEAN COMMISSION,
https://ec.europa.eu/competition/state_aid/overview/index en.html (last visited Dec. 10, 2019).
27 PAUL CRAIG & GRAINNE DE BURCA, EU LAW: TEXT, CASES, AND MATERIALS 1087 (4th ed. 2008).
28 Commission Decision, 99 100-115.
16

BUK P 2 e B PR A B A R TR T FE P



K5 RN EE 261 HY (2019.12.10)

i%%%Q*W?ﬁEE?EW*%%E?ﬁ&’ﬁ&@%ﬁ%ilﬁwoﬁ
ﬂ’“%@’rdﬁﬁMmM%%ﬁﬁwwf SEE2 B HEELE o F
BHERL T IR REF R R T B A §R 5 RRTFEU
5107 5158 > X e EMiculaz BE ¥ 5 R 74T B o ¥ B 5 L T30 i pR 1E
GPF s AR P AL € o e F TFEUS 10868 2 #2 /5 R 232 A2t ¢ fsm
E‘ B fRTAE P AL i F TFEUS 1076 2 $1081% - 14 7
Lok B R R BB R LR RIS R 0 i TR 4
it > Micula® % i &£ B 975 o S AE2 pRiES .

= ~GCEUZ )4

R AL ¢ (T4 % 2015/1470 %42t > Micula * % &0k £ 11 7 » GCEU
e kAR O GCEU » 4 & 6 F s ks e (- ) mERL ¢4
GETAEERES (Z) ZERPRAAELRFET I E SR TIE 0 T A ®
PRL 2 AT T s ump 2

(=) WERL § 5

x\“;

FRAE R
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2 Id. 99 116-121.
30 Id. 99 122-124.
8L Id. 9 125.
32 Id. 9 141; TFEU, art. 108(3).
Commission Decision, art. 1.
% Id art. 2.
European Food and Others v. European Commission, 9 92, 109.
3% 1d 9 59.
37 1d. 9 64.
38 Id. 99 66-67.
% Id. 969.
0 1d 978.
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4 1d. 990.

2 Id. 9991-93.

43 Id. 994.

4 Id. 9 96.

4 Id. 9 103; Case C-106/87 Asteris and Others v Greece and EEC, 99 23-24, 1988 E.C.R. 05515
[hereinafter Asteris and Others v Greece and EEC],

4 European Food and Others v. European Commission, 9 104-105.

4 Id. 9 111.

48 Convention on the Settlement of Investment Disputes between States and Nationals of Other States
art. 54(1), 18 Mar. 1965, 4 .L.M. 524.
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49 Kai Struckmann, Genevra Forwood & Ageel Kadri, Investor-State Arbitrations and EU State Aid
Rules: Conflict or Co-existence?, 15(2) EUROPEAN STATE AID LAW QUARTERLY 258, 264 (2016).
50" Chrispas Nyombi & Tom Mortimer, The Turf War between the European Commission and Intra-EU
BITs: Is an End in Sight?, 21(3) INTERNATIONAL ARBITRATION LAW REVIEW 66, 75 (2018).
U Id. at 77; #* el 4p Slowakische Republik v. Achmea BV 2. L {7 # i&- 83 » 2w fhir 1 o
52 %4 : AES v Hungary -~ Eastern Sugar v Czech Republic 2 Electrabel v Hungary 2Rt R
ATERL e TRERRR ) 2 15 < Id at67,77.
8 Id. at77.
% Id
B Hldr ERBETERIINEIRN S E 9 11 p viF Micula & 0 482|872 KA /T o
Micula v. Gov't of Romania, No. 17-cv-02332 (APM), 2019 WL 4305533, at *15 (D.D.C. Sept. 11,
2019).
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%6 PAUL CRAIG & GRAINNE DE BURCA, supra note 27, at 1090.
5 Id.
%8 Christian Tietje & Clemens Wackernagel, Enforcement of Intra-EU ICSID Awards: Multilevel
Governance, Investment Tribunals and the Lost Opportunity of the Micula Arbitration, 16(2) J. WORLD
INVESTMENT & TRADE 205, 220 (2015).
%9 Commission Decision,  118-120.
80 Kai Struckmann, Genevra Forwood & Ageel Kadri, supra note 49, at 265.
61 PAUL CRAIG & GRAINNE DE BURCA, supra note 27, at 1087.
52 EUROPEAN COMMISSION, supra note 26.
83 PAUL CRAIG & GRAINNE DE BURCA, supra note 27, at 1088.
64 Commission Decision, 9 110.
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8 Kai Struckmann, Genevra Forwood & Ageel Kadri, supra note 49, at 266.
6 Id.
67 Asteris and Others v Greece and EEC, 9 23.
8 Commission Decision, 9 101-103.
69 Jd. 4 96.
0 Emanuela Matei, S4.38517 - Commission Decision of 30 March 2015 on State Aid Granted by
Romania to Micula, 15(1) EUROPEAN STATE AID LAW QUARTERLY 134, 139-140 (2016).
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