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(&~ %/ P+ p : Daniel Hoppe and Moritz Korner, WTO Upholds Australia’s Plain
Packaging Laws, PREU BOHLIG & PARTNER (July 23, 2018),
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! Panel Report, Australia—Certain Measures Concerning Trademarks, Geographical Indications and
Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging, WTO Doc.
WT/DS435/R, WT/DS441/R, WT/DS458/R&WT/DS467/R (Adopted Aug. 28, 2018) [hereinafter
Australia—Tobacco Plain Packaging].

2 Suzanne Monyak, WTO Backs Australia's Tobacco Plain Packaging Rules, LAW360 (June 28, 2018),
https: //WWW law360.com/articles/1058426/wto-backs-australia-s-tobacco-plain-packaging-rules.
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4 Agreement on Trade-Related Aspects of Intellectual Property Rights art. 20, Jan. 1, 1995, 1869
U.N.T.S 299 [hereinafter TRIPS], (providing that: “The nature of the goods or services to which a
trademark is to be applied shall in no case form an obstacle to registration of the trademark.”).

5 Panel Report, Australia—Tobacco Plain Packaging, Y 7.1908.

6 Id. 97.1912.

7 TRIPS, art. 16.1, (providing that: “The owner of a registered trademark shall have the exclusive right
to prevent all third parties not having the owner’s consent from using in the course of trade identical or
similar signs for goods or services which are identical or similar to those in respect of which the
trademark is registered where such use would result in a likelihood of confusion...”).

8 TRIPS, art. 16.3, (providing that: “Article 6bis of the Paris Convention (1967) shall apply, mutatis
mutandis, to goods or services which are not similar to those in respect of which a trademark is
registered, provided that use of that trademark in relation to those goods or services would indicate a
connection between those goods or services and the owner of the registered trademark and provided
that the interests of the owner of the registered trademark are likely to be damaged by such use.”).

® Panel Report, Australia—Tobacco Plain Packaging, ¥ 7.1994.

10 7d. 47.2000.

11 1d. 47.2001.
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12 1d. 97.2015.

13 1d. 97.2049.

% Id.

15 TRIPS, art. 20, (providing that:” The use of a trademark in the course of trade shall not be
unjustifiably encumbered by special requirements, such as use with another trademark, use in a special
form or use in a manner detrimental to its capability to distinguish the goods or services of one
undertaking from those of other undertakings...”).

16 Panel Report, Australia—Tobacco Plain Packaging, § 7.2441.

17 1d. 9 7.2442.

8 Id. §7.2511.

® Id. 47.2598.

20 1d.

2 Id.
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22 WHO Framework Convention on Tobacco Control, May 21, 2003, 2302 U.N.T.S 166.
2 Panel Report, Australia—Tobacco Plain Packaging, 9§ 7.2604.
24 Notification of an Appeal by Honduras, Australia—Certain Measures Concerning Trademarks,
Geographical Indications and Other Plain Packaging Requirements Applicable to Tobacco Products
and Packaging, WTO Doc. WT/DS435/23 (July 25, 2018); Notification of an Appeal by the
Dominican Republic, Australia—Certain Measures Concerning Trademarks, Geographical Indications
and Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging, WTO Doc.
WT/DS441/23 (Aug. 28, 2018).
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