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! Understanding on Rules and Procedures Governing the Settlement of Disputes, art. 17.1, [hereinafter
DSU] (providing that: “A standing Appellate Body shall be established by the DSB. The Appellate
Body shall hear appeals from panel cases. It shall be composed of seven persons, ...”).

2 DSU, art. 17.1, (providing that: “...It shall be composed of seven persons, three of whom shall serve
on any one case.”).

3 Appellate Body Members, WTO,
https://www.wto.org/english/tratop_e/dispu_e/ab_members_descrp e.htm (last visited Jan. 5, 2018).

4 Dispute Settlement Body, Minutes of Meeting: Held in the Centre William Rappard on 20 July 2017,
44.3, WTO Doc. WT/DSB/M/399 (Sep. 29, 2017); Dispute Settlement Body, Minutes of Meeting:
Held in the Centre William Rappard on 31 August 2017,9 5.5, WTO Doc. WT/DSB/M/400 (Oct. 31,
2017).
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> FEiE R e T 3FenB 4 (Commencement of Appeal ) | 5 Working Procedures for Appellate
Review, art. 20.1, (providing that: “An appeal shall be commenced by notification in writing to the
DSB in accordance with paragraph 4 of Article 16 of the DSU and simultaneous filing of a Notice of
Appeal with the Secretariat.”).

¢ Steve Charnovitz, How to Save WTO Dispute Settlement from the Trump Administration,
INTERNATIONAL ECONOMIC LAW AND POLICY BLOG (Nov. 3, 2017, 12:01 PM),
http://worldtradelaw.typepad.com/ielpblog/2017/11/how-to-save-wto-dispute-settlement-from-the-trum
p-administration.html.

7 DSU, art. 16.4, (providing that: “...If a party has notified its decision to appeal, the report by the
panel shall not be considered for adoption by the DSB until after completion of the appeal.”).

8 Steve Charnovitz, supra note 6.

® DSU, art. 17.9, (providing that: “Working procedures shall be drawn up by the Appellate Body in
consultation with the Chairman of the DSB and the Director-General, and communicated to the
Members for their information.”).

10 Working Procedures for Appellate Review, art. 3.2, (providing that: “The Appellate Body and its
divisions shall make every effort to take their decisions by consensus. Where, nevertheless, a decision
cannot be arrived at by consensus, the matter at issue shall be decided by a majority vote.”).

' Steve Charnovitz, supra note 6.
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12 Pieter Jan Kuiper, Guest Post from Pieter Jan Kuijper on the US Attack on the Appellate Body,
INTERNATIONAL ECONOMIC LAW AND POLICY BLOG (Nov. 15, 2017, 7:22 AM),
http://worldtradelaw.typepad.com/ielpblog/2017/11/guest-post-from-pieter-jan-kuiper-professor-of-the-
law-of-international-economic-organizations-at-the-faculty-of-law-of-th.html.

3 DSU 2.4

4 Marrakesh Agreement Establishing the World Trade Organization, art. 9.1, [hereinafter Marrakesh
Agreement] (providing that: “...Except as otherwise provided, where a decision cannot be arrived at by
consensus, the matter at issue shall be decided by voting.”).

Pieter Jan Kuiper, supra note 12 ; Marrakesh Agreement, art. 16.3, (providing that: “ In the event of a
conflict between a provision of this Agreement and a provision of any of the Multilateral Trade
Agreements, the provision of this Agreement shall prevail to the extent of the conflict.”).

17 Marrakesh Agreement, art. 9.1, foot note 3, (providing that: “Decisions by the General Council

when convened as the Dispute Settlement Body shall be taken only in accordance with the provisions

of paragraph 4 of Article 2 of the Dispute Settlement Understanding.”).

18 SCOTT ANDERSEN, TODD FRIEDBACHER, CHRISTIAN LAU, NICOLAS LOCKHART, JAN YVES REMY &

IAIN SANDFORD, USING ARBITRATION UNDER ARTICLE 25 OF THE DSU TO ENSURE THE AVAILABILITY OF

APPEALS (2017),

http://graduateinstitute.ch/files/live/sites/iheid/files/sites/ctei/shared/CTEl/working papers/CTEI-2017-

17-.pdf.

19 DSU, art. 25.2, (providing that: “..., resort to arbitration shall be subject to mutual agreement of the

parties which shall agree on the procedures to be followed. Agreements to resort to arbitration shall be
8
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notified to all Members sufficiently in advance of the actual commencement of the arbitration
process.”).

20 DSU, art. 25.4, (providing that: “Articles 21 and 22 of this Understanding shall apply mutatis
mutandis to arbitration awards.”).

2 Luiz Eduardo Salles, Guest Post on Bilateral Agreements as an Option to Living through the WTO
AB Crisis, INTERNATIONAL ECONOMIC LAW AND POLICY BLOG (Nov. 23, 2017, 8:33 AM),
http://worldtradelaw.typepad.com/ielpblog/2017/11/guest-post-on-bilateral-agreements-as-an-option-to
-living-through-the-wto-ab-crisis.html.

22 Luiz Eduardo Salles, supra note21; Recourse by the United States to Article 21.5 of the DSU,
Australia-Subsidies Provided to Producers and Exporters of Automotive Leather, WTO Doc.
WT/DS126/8 (Oct. 4, 1999).

B Id

24 Matilda J. Brolin, Procedural Agreements in WTO Disputes: Addressing the Sequencing Problem,
85(1) NORDIC JOURNAL OF INTERNATIONAL LAW 65, 77 (2016)..
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