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! Request for Consultations by Argentina, European Union —Certain Measures on the Importation and
Marketing of Biodiesel and Measures Supporting the Biodiesel Industry, WT/DS459/1 (May 15, 2013).
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* Directive 2009/28/EC, of the European Parliament and of the Council of 23 April 2009 on the
promotion of the use of energy from renewable sources and amending and subsequently
repealing Directives 2001/77/EC and 2003/30/EC, 2009 O.J. (L 140) 16.
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® Supra note 3.
® Irrespective of whether the raw materials were cultivated inside or outside the territory of the
Community, energy from biofuels and bioliquids shall be taken into account for the purposes referred
to in points (a), (b) and (c) only if they fulfil the sustainability criteria set out in paragraphs 2 to 6:
(a) measuring compliance with the requirements of this Directive concerning national targets;(b)
measuring compliance with renewable energy obligations;(c) eligibility for financial support for the
consumption of biofuels and bioliquids. However, biofuels and bioliquids produced from waste and
residues, other than agricultural, aquaculture, fisheries and forestry residues, need only fulfil the
sustainability criteria set out in paragraph 2 in order to be taken into account for the purposes referred
to in points (a), (b) and (c).
The greenhouse gas emission saving from the use of biofuels and bioliquids taken into account for the
purposes referred to in points (a), (b) and (c) of paragraph 1 shall be at least 35 %.With effect from 1
January 2017, the greenhouse gas emission saving from the use of biofuels and bioliquids taken into
account for the purposes referred to in points (a), (b) and (c) of paragraph 1 shall be at least 50 %. From
1 January 2018 that greenhouse gas emission saving shall be at least 60 % for biofuels and bioliquids
produced in installations in which production started on or after 1 January 2017. The greenhouse gas
emission saving from the use of biofuels and bioliquids shall be calculated in accordance with Article
19(1). In the case of biofuels and bioliquids produced by installations that were in operation on 23
January 2008, the first subparagraph shall apply from 1 April 2013.
" Biofuels and bioliquids taken into account for the purposes referred to in points (a), (b) and (c) of
paragraph 1 shall not be made from raw material obtained from land with high biodiversity value,
namely land that had one of the following statuses in or after January 2008, whether or not the land
continues to have that status:(a) primary forest and other wooded land, namely forest and other wooded
land of native species, where there is no clearly visible indication of human activity and the ecological
processes are not significantly disturbed;(b) areas designated: (i) by law or by the relevant competent
authority for nature protection purposes; or (ii) for the protection of rare, threatened or endangered
ecosystems or species recognised by international agreements or included in lists drawn up by
intergovernmental organisations or the International Union for the Conservation of Nature, subject to
their recognition in accordance with the second subparagraph of Article 18(4); unless evidence is
provided that the production of that raw material did not interfere with those nature protection
purposes;(c) highly biodiverse grassland that is:(i) natural, namely grassland that would remain
grassland in the absence of human intervention and which maintains the natural species composition
and ecological characteristics and processes; or (ii) non-natural, namely grassland that would cease to
be grassland in the absence of human intervention and which is species-rich and not degraded, unless
evidence is provided that the harvesting of the raw material is necessary to preserve its grassland status.
The Commission shall establish the criteria and geographic ranges to determine which grassland shall
be covered by point (c) of the first subparagraph. Those measures, designed to amend nonessential
elements of this Directive, by supplementing it shall be adopted in accordance with the regulatory
procedure with scrutiny referred to in Article 25(4).
® Biofuels and bioliquids taken into account for the purposes referred to in points (a), (b) and (c) of
paragraph 1 shall not be made from raw material obtained from land with high carbon stock, namely
land that had one of the following statuses in January 2008 and no longer has that status:
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(a) wetlands, namely land that is covered with or saturated by water permanently or for a significant
part of the year;(b) continuously forested areas, namely land spanning more than one hectare with trees
higher than five metres and a canopy cover of more than 30 %, or trees able to reach those
thresholds in situ;(c) land spanning more than one hectare with trees higher than five metres and a
canopy cover of between 10 % and 30 %, or trees able to reach those thresholds in situ, unless evidence
is provided that the carbon stock of the area before and after conversion is such that, when the
methodology laid down in part C of Annex V is applied, the conditions laid down in paragraph 2 of this
Article would be fulfilled. The provisions of this paragraph shall not apply if, at the time the raw
material was obtained, the land had the same status as it had in January 2008.
° The European Union, Commission sets up system for certifying sustainable biofuels (2010).
® Communication from the Commission on the practical implementation of the EU biofuels and
bioliquids sustainability scheme and on counting rules for biofuels, 2010 O.J. (C 160) 8.
! Communication on the voluntary schemes and default values in the EU biofuels and bioliquids
sustainability scheme, 2010 O.J. (C 160) 1.
2 The European Commission, Commission Decision on guidelines for the calculation of land carbon
stocks for the purpose of Annex V of Directive 2009/28/EC, 2010 O.J. (L 151) 19.
3 Supra note 9.
4 Supra note 11.
> Supra note 12.
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2 Appellate Body Report, European Communities —Regime for the Importation, Sale and Distribution
of Bananas, 11 190-191, WT/DS27/AB/R (Sept. 9, 1997).
2l GATT Panel Report, Spain —Tariff Treatment of Unroasted Coffee, 11 4.6-4.9, L/5135— 285/102
(June 11, 1981).
2 A > F AR 190 T 111 -
2 Appellate Body Report, Canada —Certain Measures Affecting the Automotive Industry, { 79,
WT/DS139/AB/R, WT/DS142/AB/R (May 31, 2000).
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# panel Report, Mexico —Tax Measures on Soft Drinks and Other Beverages, 1 8.25, WT/DS308/R
(Oct. 7, 2005).
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% panel Report, United States —Import Prohibition of Certain Shrimp and Shrimp Products, {1
7.13-15, WT/DS58/R (May 15, 1998).
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