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! Interim WTO Ruling Finds Canadian Renewable Energy Scheme Discriminatory, INTERNATIONAL
TRADE LAW PROGRAMME, ICTSD, Vol.12, No. 17, Oct. 15, 2012, available at
http://ictsd.org/i/press/ictsd-in-the-news/147642/.
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> Domestic Content, OPA, available at http://fit.powerauthority.on.ca/domestic-content.
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" Appellate Body Report, European Communities and Certain Member States —Measures Affecting
Trade in Large Civil Aircraft, WT/DS316/AB/R (adopted June 1, 2011).

8 EU’s first written submission, 9 33.

° General Agreement on Tariffs and Trade 1994, art. 16.1: “If any contracting party grants or maintains
any subsidy, including any form of income or price support, which operates directly or indirectly to
increase exports of any product from, or to reduce imports of any product into, its territory....”

0 EU’s first written submission, §932-42.
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1 Canada’s first written submission, 99 59-63.

12 Appellate Body Report, EC and certain member States —Large Civil Aircraft.

3 See also Appellate Body Report, EC and certain Member States —Large Civil Aircraft, n. 1634: “We
note that, pursuant to Articles 1.1(a)(2) and 1.1(b), a subsidy shall also be deemed to exist if 'there is
any form of income or price support in the sense of Article XVI of the GATT 199" and 'a benefit is
thereby conferred.”

Y The issue came up in Canada —Measures Affecting the Importation of Milk and the Exportation of
Dairy Products when New Zealand attacked a Canadian program, alleging that it was a subsidy under
Art. 3.1(a) of the SCM Agreement. However, due to judicial economy, the Panel did not reach a finding
on the SCM charges, as it had already made a separate finding regarding related arguments under the
Agricultural Agreement. Thus, the Panel did not offer its opinion as to whether the measure constituted
“income or price support within the meaning of GATT Art. XVI1.” See generally Panel Report, Canada
—Measures Affecting the Importation of Milk and the Exportation of Dairy Products, WT/DS103/R,
WT/DS113/R (May 17, 1999).

> These measures include setting of domestic prices above the world price level, export credit
programs, internal transport charges, tax exemptions, multiple exchange rates, and border tax
adjustments and duty drawback. See generally Panel on Subsidies and State Trading, Report on
Subsidies, L/1160 (Mar. 23, 1960), GATT B.1.S.D. (9th Supp.) at 188-194 (1961) [hereinafter Panel
Report on Subsidies].
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1% The Global Adjustment is the mechanism by which consumers are charged for the additional
costs (above HOEP) for: generation under contract or regulation, conservation and demand
management programs, available at http://www.ieso.ca/imoweb/b100/ga_changes.asp.

" Global Adjustment, IESO, available at
http://www.theimo.com/imoweb/siteShared/electricity _bill.asp?sid=md.

'8 Global Adjustment, IESO, available at http://ieso.ca/imoweb/b100/b100_GA.asp.

AR ERBR AL B AR B AR FE L 18


http://www.theimo.com/imoweb/siteShared/electricity_bill.asp?sid=md
http://ieso.ca/imoweb/b100/b100_GA.asp

SCRERNER 138 HA (2012.11.26)

A2 F 8 ARD A2 WTO L 3234484 07 &l 2 v 4d b 4R 4 2
Lo ARG 7 gt 50 £ 15 k5 WTO & s ik ib i &8 7 4 T i3
SRR AR EE o Pl o FAS AR OFIT R4 186 2 6
L i /l%’féﬁ'#:*J~L%°

= M g4 3348 84

u‘f’ﬁi—\viﬁ.wum—ljﬂ—%w'l » r?ﬁil‘ﬁfﬁ'“" I I .
iW#HT“EmﬁwﬂrﬁﬁﬁMJ FhRLHm—— 1R RN T Ea
PRSE 2 Ty 23w £ 0 d *“4ci< x %)j‘@ﬁ e DA
PHRTESHE 2 T432 4557 (entrustment or direction) | #F317 11 ¥ fiE > &
AT TR EFUFRE TP MRS 2 PR AT LT o

(=) #* g

EpALARFITHELTE > TFL2EBBHE 2 TR k<5l
I 9= R 1.1'] A Sy BATRER (US —Large Civil Aircraft (2nd complaint) ;, z_ |
EERL RNE-REE S TREAR S 2B ORI RRPFEE S -
"TERTEAME  TEY O FFEIRTASERT S 7 THeT S0 BIR
@agE TP & hSCM £ 2 F 1.1 (a) (1) (i) 2 @R o 4
FAARARHE R o TP & R AL TERTEBE, T
BRI N e £ A erilake ) ledRd AR R R B R S T
v A2 A REIEd o b gl HOEP Jepb ¥ & FIT 2 9 b 57
2 AFETE 0] FORE O RIS ATHT At £ I FIT - H 42 T2 &8
gf§J°

BE HEECLAEN IR RIRE TS, T EFIRLL A
AR E ] B R AR Fﬁ&iﬁbrﬁ%mijia P g Y
FHEFE-HFERIOPAESAFITHE2ZRFEFFEL X 2T & 9(purchasing
WWWWUL%*’;ﬁ@*FW+J(HTQMWD“33@)wﬁiﬁHT
R &G SRNBER R OPAR R - hadFRnd A2 T4 0@
AHge OPA 2 BE§ A4+ ik Pt > AR & SCM 2% 11 (a) (1)
(i) fEen TP & 2 %k > Aa 0 R R BhH D GFE L ehdmni L
*’ﬁ%@%%r‘iiﬂiﬁr‘% "’(;& .,_‘1’5@;}""21 Er¥f L RATE L b £ X 3l T £

9 panel Report, US —Measures Affecting Trade in Large Civil Aircraft (2nd complaint), { 7.956,
WT/DS353/R (adopted Mar. 23, 2012).

2 Appellate Body Report, US —Measures Affecting Trade in Large Civil Aircraft (2nd complaint),
WT/DS353/R (adopted Mar. 23, 2012).

2L EU’s first written submission, 9 58.
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22 Appellate Body Report, United States —Final Countervailing Duty Determination with Respect to
Certain Softwood Lumber from Canada, WT/DS257/AB/R (adopted Feb. 17, 2004).

% Kennina Lee, An Inherent Conflict Between WTO Law and a Sustainable Future? Evaluating the
Consistency of Canadian and Chinese Renewable Energy Policies with WTO Trade Law, 24 GEO. INT'L
ENVTL. L. REV. 57 (2011).

# Appellate Body Report, Canada —Measures Affecting the Export of Civilian Aircraft, 11 155-156,
WT/DS70/AB/R (adopted Aug. 20, 1999).

% Appellate Body Report, EC and certain member States —Large Civil Aircraft.

% Agreement on Subsidies and Countervailing Measures, art. 14.
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T Appellate Body Report, United States —Subsidies on Upland Cotton, 11 463-467, WT/DS267/AB/R
(adopted Mar. 21, 2005).

% EU’s first written submission, 9 67.

2 EU’s first written submission, 94 69-76.

% Appellate Body Report, EC and Certain Member States —Large Civil Aircraft, § 695.

81 Canada’s first written submission, 9 64.
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% Canada’s first written submission, Y 67-77.
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% How the Wholesale Price is Determined, IESO, available at
https://www.ieso.ca/imoweb/siteShared/wholesale_price.asp?sid=bi.
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% Agreement on Subsidies and Countervailing Duties, art. 3.1: “Except as provided in the Agreement
on Agriculture, the following subsidies, within the meaning of Article 1, shall be prohibited: (a)
subsidies contingent, in law or in fact, whether solely or as one of several other conditions, upon export
performance, including those illustrated in Annex I; (b) subsidies contingent, whether solely or as one
of several other conditions, upon the use of domestic over imported goods.” Agreement on Subsidies
and Countervailing Dulties, art. 3.2: “A Member shall neither grant nor maintain subsidies referred to in
paragraph 1.”
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%7 Chris Wold, Grant Wilson & Sara Foroshani, Leveraging Climate Change Benefits through the
World Trade Organization: Are Fossil Fuel Subsidies Actionable?, 43 GEO. J. INT'L L. 635, 653-654
(2012).
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