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! Family Smoking Prevention and Tobacco Control Act, section 907(a)(1)(A): ...Beginning 3 months
after the date of enactment of the Family Smoking Prevention and Tobacco Control Act, a cigarette or
any of its component parts (including the tobacco, filter, or paper) shall not contain, as a constituent
(including a smoke constituent) or additive, an artificial or natural flavor (other than tobacco or
menthol) or an herb or spice, including strawberry, grape, orange, clove, cinnamon, pineapple, vanilla,
coconut, licorice, cocoa, chocolate, cherry, or coffee, that is a characterizing flavor of the tobacco
product or tobacco smoke. Nothing in this subparagraph shall be construed to limit the Secretary's
authority to take action under this section or other sections of this Act applicable to menthol or any
artificial or natural flavor, herb, or spice not specified in this subparagraph.”

2 Appellate Body Report, United States — Measures Affecting the Production and Sale of Clove
Cigarettes, WT/DS406/AB/R, adopted 24 April 2012.

® Panel Report, United States — Measures Affecting the Production and Sale of Clove Cigarettes,
WT/DS406/R, adopted 24 April 2012.

* USTR Examining Implications of Adverse Ruling on Teen Smoking Law, INSIDE U.S. TRADE, April 10
2012.

> Public Citizen Condemns WTO Attack on U.S. Efforts to Reduce Teen Smoking, PUBLIC CITIZEN,
April 4 2012, available at
http://www.citizen.org/documents/release-on-wto-cigarette-ruling-4-4-12.pdf.

® WTO Ruling on Clove Cigarettes Disregards Congress’ Legitimate Authority to Protect America’s
Kids from Tobacco, CAMPAIGN FOR TOBACCO-FREE KIDS, Apr. 4, 2012, available at
http://global.tobaccofreekids.org/zh/media_center/detail/2012_04 04 who.
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" Panel Report, United States— Measures Concerning the Importation, Marketing and Sale of Tuna
and Tuna Products, WT/DS381/R, circulated 15 September 2011

® Panel Report, United States — Certain Country of Origin Labelling (COOL) Requirements,
WT/DS384/R, circulated 18 November 2011.

° Request for Consultations by Honduras, Australia— Certain Measures Concerning Trademarks and
Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging, WT/DS435/1,
Apr. 4, 2012.
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- Flavoured cigarettes banned, WHO FRAMEWORK CONVENTION ON TOBACCO CONTROL, available at
http://www.who.int/fctc/implementation/news/news_brazil/en/index.html.

12° Agreement on Technical Barriers to Trade, art. 2.12: “Except in those urgent circumstances referred
to in paragraph 10, Members shall allow a reasonable interval between the publication of technical
regulations and their entry into force in order to allow time for producers in exporting Members, and
particularly in developing country Members, to adapt their products or methods of production to the
requirements of the importing Member.”
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3 Agreement on Technical Barriers to Trade, art. 2.1: “Members shall ensure that in respect of
technical regulations, products imported from the territory of any Member shall be accorded treatment
no less favourable than that accorded to like products of national origin and to like products originating
in any other country.”
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> Appellate Body Report, US— Clove Cigarettes, § 158.

' 1d. 1157

' General Agreement on Tariffs and Trade 1994, art. 3.4: “The products of the territory of any
contracting party imported into the territory of any other contracting party shall be accorded treatment
no less favourable than that accorded to like products of national origin in respect of all laws,
regulations and requirements affecting their internal sale, offering for sale, purchase, transportation,
distribution or use. The provisions of this paragraph shall not prevent the application of differential
internal transportation charges which are based exclusively on the economic operation of the means of
transport and not on the nationality of the product.”

® Appellate Body Report, US— Clove Cigarettes, § 120.

¥ Appellate Body Report, Philippines— Tax on Distilled Spirits, WT/DS396/ABJR, circulated 20
January 2012.
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20 Appellate Body Report, US— Clove Cigarettes, § 142.

21 Appellate Body Report, Japan— Taxes on Alcoholic Beverages, WT/DS8/AB/R, circulated 4
October 1996.

22 General Agreement on Tariffs and Trade 1994, art. 3.2: “The products of the territory of any
contracting party imported into the territory of any other contracting party shall not be subject, directly
or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly
or indirectly, to like domestic products. Moreover, no contracting party shall otherwise apply internal
taxes or other internal charges to imported or domestic products in a manner contrary to the principles
set forth in paragraph 1.” ; GATT 1947 Notes and Supplementary Provisions, art. 3.2: “Atax
conforming to the requirements of the first sentence of paragraph 2 would be considered to be
inconsistent with the provisions of the second sentence only in cases where competition was involved
between, on the one hand, the taxed product and, on the other hand, a directly competitive or
substitutable product which was not similarly taxed.”

% Appellate Body Report, US— Clove Cigarettes, T 133.

2 1d. 135.

2 1d. 1134

2% 1d. 99 136-137.

7 1d. 142,

% 1d. 1144
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2 d. 7 219.
% 1d. 7182
3 1d. g 215.
%2 1d. § 225.
¥ 1d. 7 216.
1d. 7 222.
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*1d. 1 225.

% 1d. 1224

%" The Preamble of the Agreement on Technical Barriers to Trade, the sixth recital: “Recognizing that
no country should be prevented from taking measures necessary to ensure the quality of its exports, or
for the protection of human, animal or plant life or health, of the environment, or for the prevention of
deceptive practices, at the levels it considers appropriate, subject to the requirement that they are not
applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination
between countries where the same conditions prevail or a disguised restriction on international trade,
and are otherwise in accordance with the provisions of this Agreement.”
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