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1 WTO, Committee on Technical Barriers to Trade, Notification, G/TBT/N/AUS/67, 8 April 2011.

2 WTO, Committee on Technical Barriers to Trade, Minutes of the meeting of 15-16 June 2011,
G/TBT/M/54, 20 September 2011; WTO, Council for Trade-Related Aspects of Intellectual Property
Rights, Minutes of Meeting, Held in the Centre William Rappard on 7 June 2011, IP/C/M/66, 2
September 2011.

® Parliament of Australia, Tobacco Plain Packaging Bill 2011, Bills of the current Parliament, at
http://parlinfo.aph.gov.au/parlinfo/search/display/display.w3p;query=1d%3A%22legislation%2Fbillho
me%2Frd613%22 (last visited 20 December 2011).
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* WTO, Council for Trade-Related Aspects of Intellectual Property Rights, Minutes of Meeting, Held
in the Centre William Rappard on 7 June 2011, supra note 2, 11 177-178; Biotext Pty Ltd, Public
consultation on the exposure draft of the Tobacco Plain Packaging Bill 2011, at 15.

> Tobacco Plain Packing Bill 2011, No. C2011B00128, 2011, Section 3.

® Australian Competition & Consumer Commission, Consultation Paper, Proposed Tobacco Labelling
(Graphic Health Warnings) Mandatory Standard, September 2011, at 4-5.

" 1d.; Biotext Pty Ltd, supra note 4.

8 The Parliament of the Commonwealth of Australia, Tobacco Plain Packaging Regulations 2011.

° Tobacco Plain Packing Bill 2011, Section 22: “... (2) For the purposes of subsection (1), the wrapper
must comply with the following requirements: (a) the wrapper must be transparent and not coloured,
marked, textured or embellished in any way, other than as permitted by the regulations; (b) no trade
mark may appear anywhere on the wrapper, other than as permitted by the regulations; (c) no mark
may appear anywhere on the wrapper, other than as permitted by the regulations.”

1% Tobacco Plain Packing Bill 2011, Section 19: ... (2) The things mentioned in subsection (1) : (a)
must have a matt finish; and (b) except as provided by subsection (3): (i) if regulations are in force
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prescribing a colour—must be that colour; and (ii) otherwise—must be drab dark brown....”

1 The Parliament of the Commonwealth of Australia, Competition and Consumer (Tobacco)
Information Standard 2011, Sections 9.13-9.14, 9.19-9.20.

12 Tobacco Plain Packing Bill 2011, Section 20: “(1) No trade mark may appear anywhere on the retail
packaging of tobacco products, other than as permitted by subsection (3). (2) No mark may appear
anywhere on the retail packaging of tobacco products, other than as permitted by subsection (3). (3)
The following may appear on the retail packaging of tobacco products: (a) the brand, business or
company name for the tobacco products, and any variant name for the tobacco products; (b) the
relevant legislative requirements; (c) any other trade mark or mark permitted by the regulations.

(4) This section does not apply to a plastic or other wrapper that covers: (a) the retail packaging of
tobacco products; or (b) a tobacco product that is for retail sale.”

3 Tobacco Plain Packing Bill 2011, Section 21: “(2) Any brand, business or company name, or any
variant name, for cigarettes that appears on a cigarette pack or cigarette carton: (a) must not obscure
any relevant legislative requirement; and (b) must not appear more than once on any of the following
outer surfaces of the pack or carton: (i) for a cigarette pack—the front, top and bottom outer surfaces of
the pack; (ii) for a cigarette carton—the front outer surface of the carton, and the 2 smallest outer
surfaces of the carton; and (c) may appear only on the surfaces mentioned in paragraph (b); and(d)
must appear across one line only; and (e) must comply with the requirements in the table insubsection
(3).”

" Agreement on Technical Barriers to Trade, Art. 2.2: “Memebers shall ensure that technical
regulations are not prepared, adopted or applied with a view to or with the effect of creating
unnecessary obstacles to international trade. For this purpose, technical regulations shall not be more
trade-restrictive than necessary to fulfill a legitimate objective, taking account of the risks
non-fulfillment would create.”

> WTO, Committee on Technical Barriers to Trade, Minutes of the meeting of 15-16 June 2011, supra
note 2, 11 4, 8, 10, 12, 14, 19.
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B s R w2 s (World Health Organization, 7 f§ £ WHO)
IR M L G —— iﬁﬁii_#ﬁ: 2 % (Framework Convention on Tobacco Control,

' 1d. 11 4-5, 8.

7" Agreement on Technical Barriers to Trade, Art. 12.3: “Members shall, in the preparation and
application of technical regulations, standards and conformity assessment procedures, take account of
the special development, financial and trade needs of developing country Members, with a view to
ensuring that such technical regulations, standards and conformity assessment procedures do not create
unnecessary obstacles to exports from developing country Members.”

8 d. 1 12.

° 1d. 11 12-13.

20 1d. 19 10, 14, 19.

L d. 1 28.

% 1d. 1 30.
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2 1d. 11 28-30.

2 WHO Framework Convention on Tobacco Control, Art. 11: “... (b) each unit packet and package of

tobacco products and any outside packaging and labelling of such products also carry health warnings
describing the harmful effects of tobacco use, and may include other appropriate messages. These
warnings and messages: (i) shall be approved by the competent national authority, (ii) shall be rotating,
(iii) shall be large, clear, visible and legible, (iv) should be 50% or more of the principal display areas
but shall be no less than 30% of the principal display areas, (v) may be in the form of or include
pictures or pictograms....”

> 1d. Art. 13.

% WTO, Committee on Technical Barriers to Trade, Minutes of the meeting of 15-16 June 2011, supra
note 2, 1 29.

77 1d. 1 32.

8 WTO News, Members discuss 54 technical barriers, China’s final review and streamlined work, at
http:// www.wto.org/english/news_e/news11 e/tbt 10nov1l_e.htm (last visited 20 December 2011).

2 Appellate Body Report, European Communities —Measures Affecting Asbestos and
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Asbestos-Containing Products, WT/DS135/AB/R, adopted 5 April 2001, 11 66-70; Appellate Body
Report, European Communities —Trade Description of Sardines, WT/DS231/AB/R, adopted 23
October 2002, 1 176.

% Tobacco Plain Packing Bill 2011, Chapter 3— Offences and civil penalty provisions.

% panel Report, United States—Measures Affecting the Production and Sale of Clove Cigarettes,
WT/DS406/R, circulated 2 September 2011.

% panel report, United State —Measures Concerning the Importation, Marketing and Sale of Tuna and
Tuna Products, WT/DS381/R, circulated 15 September 2011.

¥ panel Report, US — Clove Cigarettes, ] 7.333; 1d. {1 7.387-7.388.
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¥ WTO, Committee on Technical Barriers to Trade, Minutes of the meeting of 15-16 June 2011, supra
note 2, 1 29.
% panel Report, US—Clove Cigarettes, ] 7.620.
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% Agreement on Trade-Related Aspects of Intellectual Property Rights, Art. 20: “The use of a
trademark in the course of trade shall not be unjustifiably encumbered by special requirements, such as
use with another trademark, use in a special form or use in a manner detrimental to its capability
to distinguish the goods or services of one undertaking from those of other undertakings. This
will not preclude a requirement prescribing the use of the trademark identifying the undertaking
producing the goods or services along with, but without linking it to, the trademark distinguishing the
specific goods or services in question of that undertaking.”

3" WTO, Council for Trade-Related Aspects of Intellectual Property Rights, Minutes of Meeting of 7
June 2011, supra note 2, 1 172-174.

% 1d. 19 172-174, 183, 186, 193, 203, 206, 210.

% 1d. 1 191.

0 1d. 1 192.
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1 Agreement on Trade-Related Aspects of Intellectual Property Rights, Art. 8: “Members may, in
formulating or amending their laws and regulations, adopt measures necessary to protect public health
and nutrition, and to promote the public interest in sectors of vital importance to their socio-economic
and technological development, provided that such measures are consistent with the provisions of this
Agreement.”

“21d. 11 195-198, 208-209, 211.

“1d. § 195.

“Id. §177-182.
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7 MAE E£F 52 %7 57 L Consultation Paper, Proposed Tobacco

Labelling Madatory Standard «73% 28 F » & R {5 F - 7 g # o 2 &1 ] ~ &g &
Eor Blenad L3P (explanatory message) £ ik £ o Af 79900 0 F 3 Eon R

40 21 Quitline logo*®

N g+ 2w &S (health warning ) 2R = ** Competition and Consumer
(Tobacco) Information Standard 2011 » & &# ¢ — &3 F ¥ 544 -
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http://www.yourhealth.gov.au/internet/yourhealth/publishing.nsf/Content/plainpack-tobacco (& {2/l

Bp 1100120 235 )o
6 Supra note 6, at 18.

" Competition and Consumer (Tobacco) Information Standard 2011, Section 3.3.
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3.3

(1)

(2)

(3)

C)

(3

Smoking causes blindness

The waming statement 1s:
SMOKING CAUSES BELINDNESS

The graphic for the front outer surface 1s:

The graphic for the back outer surface is the graphic for the front outer
surface with an overlay of the Quitline logo.

The explanatory message 1s:
Smoking damages your eyes causing blindness.

Want to talk about quitting? Call Quitline 13 7848, talk to your doctor or
pharmacist, or visit www.quitnow.gov.au

The information message is:
WARNING

The toxic chemicals in tobacco smoke can go everywhere that your blood
flows, causing harm all over your body.
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Attachment A: Proposed new graphic health warnings

The graphic health warnings in this attachmenf@r@ublic consultation and are subject to finglachnces. The images are low resolution
representations of how they would be required fmeapon packaging. Prior to finalisation, the iemwill be subject to professional
enhancement. For some health warnings there fieeetit images proposed for the front and backaakp. Where there is only one image, it

is proposed for both front and back of packdl.images in this paper are subject to copyright ad are not to be reproduced without
appropriate permission.

A REPRESENTATION OF GRAPHIC HEALTH WARNING ON CIGAR ETTE PACK

SMOKING cay
S
" THROAT CAuTH At

A

Front of Pack Back of Pack

NB: Packs are from the Tobacco Plain Packaginig?Bil1 consultation paper.
The photographs above are representations only ts&d as a basis for the new layout for cigapettés.
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