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REFL2 2RI RSB Te FHFTE 5l > EBHFL T 5T %
FAOAT I ARKER WS HOT I ERR T FEF 1 BRI EIEN
s F A B AN E o A b i $3RAL (Trade Linkage Issues) g B ¥ - 37 5 22
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Tribunal ) 4% CPTPP &% 2 2 iR A B if b ¢ iE4R L3 § saiklied Fh @
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Abstract

In recent years, international trade law has gradually expanded the scope of non-
trade policy areas covered under trade agreements through “inclusive trade policies”. This
expansion has gone beyond the early focus on “trade and the environment” and “trade
and labor”. Within the expansion of trade linkage issues, one emerging topic is the linkage
between trade and indigenous peoples. Indigenous issues are part of international human
rights law, and the international community has recognized indigenous rights through
instruments such as the International Labour Organization’s Convention No. 169
concerning Indigenous and Tribal Peoples and the United Nations Declaration on the
Rights of Indigenous Peoples. However, a case involving New Zealand’s Maori
questioning the government’s failure to implement domestic indigenous policies under
the Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP)
highlights the complex of indigenous issues. That is about “collective rights” related to
indigenous knowledge and cultural systems and indigenous identity and the indigenous’
self-governance over their economic and cultural affairs. This article focuses on the
practice of New Zealand on addressing trade and indigenous nexus. It analyzes reports
issued by the Waitangi Tribunal, which examines whether the Comprehensive and
Progressive Agreement for Trans-Pacific Partnership effectively and the Treaty of
Waitangi exception clause protecting the rights/authorities of New Zealand’s indigenous
peoples. By exploring the effectiveness of multi-layered exceptions in CPTPP, it
discusses the challenges faced by trade agreements in addressing indigenous issues in
terms of normative models: the limitations of exception clauses and the constraints of the
“interests-balanced approach” adopted by existing trade agreements in reconciling trade
and non-trade policies. In conclusion, drawing on recent developments such as New
Zealand’s indigenous proposals in the WTO plurilateral negotiation on e-commerce and
modified indigenous provisions in bilateral trade agreements, the article suggests that a
“policy mainstreaming” model may pave the way for the trade and indigenous nexus in

international trade law.

Keywords: Sustainable Development, Inclusive Trade Policies, Treaty of Waitangi
Exception, Waitangi Tribunal, E-commerce chapter of CPTPP, Policy
mainstreaming, Indigenous Peoples Economic and Trade Cooperation
Arrangement (IPETCA), Indigenous Peoples’ collective rights and self-

governance
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B & B 2015 & 3 £ 0 12030 & X4 % E %42 (The 2030 Agenda for
Sustainable Development) | > P 75 23R EAE E 5 30k - AL g o~ v b A
ERMEF I 22 E 2030 & mi%a@ﬁ%“kéﬁf g
FREAL G HOC AR E B s o KA Y U IRB AL S oo ol - FolaE ﬁ%
TP AL 2 EERE IR AR DELLY o

A REFREE AN S R AR iﬁg*DWﬁﬁamr“
i £ frehA % (Brundtland Report » f L7 § %}%&‘fﬁ—p ) g e T EFARA A

TR TREFREBLF AN RS IFTEABLE LG R
A hE R R R MRS SR Y p Rk

i
oz 2 REFEATAR IRBERLIZ AP LT AR 1T
R ( principles of equity, sustainability, and commonality ) ™ % +# &

\75 =
ET 3
}E\E@ s

h—x
o138

(intergenerational justice) 2. +3o @ 2002 ##F £z T N@BR I FEAFHFE 7
&

P
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(Johannesburg Declaration on Sustainable Development) | » P33 X5 % B e

e PR ENFRERE FHE > TR FFEMEFETAAER »°00
g 53f EMEiuf T+4& 4 E p % (Millennium Development Goals) | @ %
2015 #ii#gé 3 17 38 P %~ 169 7 3 p &2 2030 & X 3 B HZeeps > H
TAFFRERAURER S P D el ¢ FEA BB EALE EE

ar sk
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S EV R R BT B A R G R AEE R A PR B
DIREE R RILE A B2 S B Ap T i ek 4L (trade linkage issues) © &
TR RSS2 BMATEFT S A 2 (General Agreement on Tariffs and Trade,
GATT) ic 4 » %S F 2 2T A B HREDTFRE > S RT AL L Z BREEK

SHREL 20 XA P ER L BRI R R (M ERD TR
( North America Free Trade Area ) ) » H E ’{E’l ERN R (Free Trade
Agreement, FTA) RSZIRE & 5 1 2040 7 fﬁs EUE {M—Iﬁi" gr % 1 5 _FTA

' G.A.Res. 70/1, at 2 (Oct. 21, 2015).

U.N. General Assembly, Report of the World Commission on Environment and Development: Our

Common Future, UN. Doc. A/42/427 (Aug. 4, 1987).

3 Id. at 54.

4 Id at176.

SOFPgL s R EE R @%‘ﬁ"g FiER® 2 R EREAHE L s iR E a0 A BEAER

By 46 % 2EP » F 266 (2016 # ) -

World Summit on Sustainable Development, Johannesburg Declaration on Sustainable Development,

U.N. A/CONF.199/20 (2002) [hereinafter Johannesburg Declaration).

7 G.A. Res. 70/1, supra note 1, at 1.

8 North American Free Trade Agreement, Can.-Mex.-U.S., Dec. 17, 1992, 32 .LL.M 289 (1993). (# #
pd FEEa) med (£ %4# ) B o Protocol Replacing the North American Free Trade
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- FEEHEEFH Ao ERp 2003 #A2F T2 FTAs P » BB & § &2
F1BE RS SO EEwED 2011 EA RTIAAREFEL T
( Trade and Sustainable Development Chapters ) 4 » FTA » 342 ¢ 4 A g8
BifAEm RBEEEE S Ad waue R Ba > GEFHERY LG
SRR ISR R BRI L EAARRA TR G Y
I e N % g Fi%gmf:.%{rwk Berganally 22 o B FTAs i
RUEF S - R AP ERIRIEFR - F 2RSS E RS iy BAYH

PR AL € & b 0 o B mmré A RS ﬁ?ﬁ%d w3 A L AT
BT R R ER R TS G 0e FRRA BT L @B EHITH < T
By RAK Y E iﬁﬁéﬁf‘* A b ¥%%ﬁvﬁigm o B LR E_, PP
e BB S Adem - R AR M ABRE KT L pd L KEDpD FEE
RN IR S R R WL O B L |ﬁ%§§ﬁ§ﬁﬁv%ﬁﬁ—w
R IR W ¢ F I HAE 0 4 2020 £ Fim2 T AR A 2R (Global
HM%MGmwﬂmwmmel‘mﬂﬁ$;;<@nkﬁm%; & IFEL IR
(Indigenous Peoples Economic and Trade Cooperation Arrangement, IPETCA ) ) !4
PLE RN 3T ot 2022 F 10 P e (FrécH — BN B I BRI
( Singapore-Australia Green Economy Agreement) ) 13

Agreement with the Agreement Between the United States of America, the United Mexican States, and
Canada, Nov. 30, 2018 [hereinafter USMCA], https://ustr.gov/trade-agreements/free-trade- agreements/
united-states-mexico-canada-agreement/agreement-between; £ 24 - pd Fhin T2 FHELF
BB > S8F1ZFE7 698 > F 6 (2022 &) -

kP FRAY TER IR R IHRERRRFLEE > P EREZERANETH 9

£ 148 F 5565 (2013 E) o

Katerina Hradilova & Ondrej Svoboda, Sustainable Development Chapters in the EU Free Trade

Agreements: Searching for Effectiveness, 52(6) J. OF WORLD TRADE 1019, 1022 (2018).

W degrp —3c £ % FTA % 22.1 #% ~ o —#74c3 FTA % 12,1 % ~ g —4% 3 FTA ¥ 13.1 % ~
R —P AEAY ¥ 16.1 iF - Comprehensive Economic and Trade Agreement (CETA), art
22.1,2017 OJ. (L 11) 23, 158; Free Trade Agreement Between the European Union and the Republic
of Singapore, art 12.1, 2019 O.J. (L 294) 3, 98; Free Trade Agreement Between the European Union
and the Socialist Republic of Viet Nam, art 13.1, 2020 O.J. (L 186) 3, 130; Agreement Between The
European Union and Japan for An Economic Partnership, art 16.1, 2020 O J. (L 330) 3, 134.

EEER P SN TG R I I N \ﬁrf BEAK S SBRASBEE
B 2018 #rF A TREEHBEE FHT L BE %‘F‘“ (Jomt Declaration on Fostering
Progressive and Inclusive Trade) | > H ¢ 4% 2 Rfadvene F I F 5 RAL e o4 oA s
HITESRARE S EESFIARE > AT éﬂ‘é»%—*”é' 5 A R A R Pl SR R LA
B RORE ST ) FEOFERFET AR REF IR E TR L BRI - Joint
Declaration on Fostering Progressive and Inclusive Trade, GOV. CAN. (Mar. 2, 2018), https://www.
international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/cptpp-ptpgp/
declaration_fpit-pcpi.aspx?lang=eng.

13 Global Trade and Gender Arrangement, GOV. CAN. (Aug. 8, 2022), https://www.international.gc.ca/
trade-commerce/inclusive trade-commerce_inclusif/itag-gaci/arrangement.aspx?lang=eng.

4 Indigenous Peoples Economic and Trade Cooperation Arrangement (IPETCA), NAT’L INDIGENOUS

AUSTRALIANS AGENCY, https://www.niaa.gov.au/indigenous-affairs/indigenous-peoples-economic-

and-trade-cooperation-arrangement-ipetca (last visited Aug. 24, 2023) [hereinafter IPETCA].

Singapore-Australia Green Economy Agreement, Austl.-Sing., Oct. 18, 2022, https://www.dfat.gov.au/

geo/singapore/singapore-australia-green-economy-agreement/singapore-australia-green-economy-

agreement-text.
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EHZARHEY PR GERAAER Y o BEEM IO R LA ERAL . A &
3 ."J’f:—_f‘ééﬂﬁ PR - REAREREA RN RE EAFFREIREERS T
A 31992 &8 & WIkE L% B € 3k (United Nations Conference on Environment
and Development) PHETEFEATEERCE N T2 ynge 3 Ez 2 (Rio
Declaration on Environment and Development) | > 2 = % 25 2L 7 Jp i X %%
SATER T BILE Y HY IR S B E R S Makank d 1T, Tt s 2002 &
I TBRR M FEAREFE R T A AFFEMAZ A Es e 297 2
2 BEERGZRARANEERFFEZERM 0 5 REAERIEY B RRAE
F%* B AR cndend > 395 B e 3 & RGP MRS o MOt R A3 % 1g
HELGR O P ACRE Y 1 B (International Labour Organization) ** 1991 #
i 3@ <<Fﬁ§ W ERY R AR EINT L A 2K (Convention (No. 169) Concerning
Indigenous and Tribal Peoples in Independent Countries > f§ fLF"% ¥ 1 KR % 169 5L
Ak ) ) P B ERA g 2007 EA B T ERR LR ER S
$ R AR
EEAEY FENETRPN R AR b iE S el d A 2000 £ T AR
3T FTAs @ o~ TIRA & % % ]t i% 2 (Treaty of Waitangi Exception) | - %
=0 G E RLARRIEE LS I RAFHE TR AL RR o R DA CRR
&g?ﬁ&’ﬂ&ﬁ?&éﬁmi;~p,#féslﬁ’lliﬁum#% oS L
A BRI ER D TietE ) TR ANFUST R A b e fﬁ
T o RARXR%Gp o8 p A4 (self-determination) & Ar i FF o T2LEAF 5
2 T A 48 % K ( Human-rights-based Approach ) | #-:¢ & 4] 5§ =T
(Interests-balanced Approach) | #-3% &2 F]Jk ©

_\

( Declaration on the Rights of Indigenous Peoples) | 2! i &_>

U.N. Conference on Environment and Development, Rio Declaration on Environment and
Development, U.N. Doc. A/ CONF.151/26/Rev.1 (Vol. 1), Annex 1 (Aug. 12, 1992) [hereinafter Rio
Declaration]

T B TR 20 %R LB HN BRI EAFRELEEY o Id at].

Johannesburg Declaration, supra note 6, at 4 (“We reaffirm the vital role of the indigenous peoples in
sustainable development”).

Rio Declaration, supra note 16, at 7.

Convention (No. 169) Concerning Indigenous and Tribal Peoples in Independent Countries, June 27,
1989, 1650 U.N.T.S. 383.

2l G.A. Res. 61/295, Declaration on the Rights of Indigenous Peoples (Oct. 2, 2007).

Amokura Kawharau, The Treaty of Waitangi Exception in New Zealand’s Free Trade Agreements, in
INDIGENOUS PEOPLES AND INTERNATIONAL TRADE: BUILDING EQUITABLE AND INCLUSIVE
INTERNATIONAL TRADE AND INVESTMENT AGREEMENTS 274-275 (John Borrows & Risa Schwartz eds.,
2020).

B OEIFEoBMARY DRALAEREAE SHREFATEN 4828 0 F 86 (2008 &)
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) (Treaty of Waitangi) | T #7% 2 i%ff > 2 1R i k=T 5P 2 B
,is\ R F AR APR A R e B aga # CPTPP i % Hchypbs 5t B
By et A B RS R A RTHE R LA REEENE L Byl R
(Digital Sovereignty) 22 iz io 32 (Digital Governance) ° % = 84 > & 2 #-%
ad WJI}"'}-L_”“’ MR LA ERME R HHmSEF L iE CPTPP =
[ER2E ﬁ] FHhIERE A AR R AN AT S T oY 0 £F R &
gw FRENMEOR ARG IER et R P RARL R AR R
A :ﬁndc,’“ TS T ORA BN o ke BB eF L
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il 2 i (Information and Communication Technologies ) F] 7 4 f e 3 - (B38 » 55 4 3L
A iE @ 4 (Internet of Things ) ; #T @ i~ 3 (4 * ¥ (Big Data) -~ ¥ H.4&
( Blockchain ) ~ + 1 # £ ( Artificial Intelligence ) % ) - » & 4= #c = & @ ( Digital
Economy) - ¥ % m#k¥p 5 A# hikci=F 4 (Digital Trade) - 82230 % R B Nk §
oW A M- A £T AN ITTEH B i (Organisation for Economic Cooperation and
Development) P » #icix ¥ p‘ P hdpa et RERBF AR FECE > T EERY
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T+ FArE 3 AP L § o OECD, The Impact of Digitalisation on Ti mde, https://www.oecd.org/trade/
topics/digital-trade/ (last visited Aug. 24, 2023).
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governance ) | 4p <% F——kawanatang © F|}t 0 B F &L JI IR A & hd 3R
2 Je o TREPIAHESET p RFT R AN MATRASE BlB L
B WSS AR 3 M .

G F FFCREE 1947 & MARE R A 2 BRI 0 b d FRE O fEAR
Do THUE R K | N FaRdrA et S e ko 0 1975 BB THUE 265 )
i# (Treaty of Waitangi Act 1975) | » == TRA B LR ¢ | M &0 ikt

BOBEW o 2 B
# > F 135 (2006 ﬁ ) e

2 The Treaty in Brief, N.Z. HIST. (May 17, 2017), https://nzhistory.govt.nz/politics/treaty/the-treaty-in-
brief.

7 Id.

28 Sheryl R. Lightfoot, Emerging International Indigenous Rights Norms and ‘Over Compliance’ in New
Zealand and Canada, 62(1) POL. ScI. 84, 92-93 (2010).

2 The Treaty in Brief, supra note 27.

0 1d

31 Lightfoot, supra note 28, at 93.
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i ed oot flEE Rt e A THRAREY ) E2ed
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EEBREDORF 0 & TIRAE BIEY
e ¢ IR SCPUERABEHIBEES
G bR 2 g A
i ¥ (}"—J—f@,j/—i%d&g(ﬁ\ﬁ
W“*ﬁﬁﬁ%ﬁ&ﬁ s 1@ BT P
( Trans-Pacific Partnershlp Agreement, TPPA) 3 2| pF » £ 4% 0§ 5 12 2 >0
REFHHIELERFTR > i FrofAfs 1% 28 3 2B A1 12 L0 3
ook TRAERIES ) 2 £8P > iea wifA 2L R € A0

TR RTE AR E PSR ARSE s PR Al R
LREL R LGN BB g R 2 P EFA B GR SRkl
TN Q:Ei\_—,_F’”’ » B 2000 E A= h g H @ 1?513"\5%;‘"'15”“% R o R
NEMZFTR S B EEY o AR BRI G4 sl @AY 016 B FTA
P RENRENEY ARNZBRES IR D RIR T BN RE
FOHARE ~ R A B 0E B¢ iE2x (Treaty of Waitangi Exception) » H ¢ &
FUE RO S A S RN F o R RS s AR G
WAL Y FTA @ § %7 F o

BA ARITW G AU A 0 T e AT 2013 & F R 2 ARG
% 7_ ( Agreement between New Zealand and the Separate Customs Territory of Taiwan,
Penghu, Kinmen, and Matsu on Economic Cooperation » f§ fi-4 & 534 172 ) »
W TR FEDORERNREPRAONER bF L AIER LB ER RS

32 Treaty of Waitangi Act 1975, s 5 (N.Z.).

3 About The Waitangi Tribunal, JUST. GOVT. N. Z. (May 05, 2023), https://www.waitangitribunal.govt.nz/
about/.

The Treaty in brief, supra note 27.

Kawharau, supra note 22, at 274.

Laura Carter & Lynell Tuffery Huria, Waitangi Tribunal Claim Over New Zealand’s Participation in
the TPPA, AJPARK (July 20, 2015), https://www.ajpark.com/insights/waitangi-tribunal-claim-over-new-
zealands-participation-in-the-tppa/; Mani Dunlop, Waitangi Tribunal Finds Crown Failed to Meet
Treaty Obligations in Parts of CPTPP, RNZNEWS (Nov. 19, 2021), https://www.rnz.co.nz/news/national/
456080/waitangi-tribunal-finds-crown-failed-to-meet-treaty-obligations-in-parts-of-cptpp.

34
35
36
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CPTPP #2 R L3RI RFA A EM AT 2 RE

37 Agreement between New Zealand and the Separate Customs Territory of Taiwan, Penghu, Kinmen, and
Matsu on Economic Cooperation [2013] NZTS 11 (signed 10 July 2013, entered into force 1 December
2013), pmbl. [hereinafter ANZTEC].

38 Comprehensive and Progressive Agreement for Trans-Pacific Partnership, pmbl., Mar. 8, 2018
[hereinafter CPTPP], https://www.dfat.gov.au/sites/default/files/tpp-11-treaty-text.pdf.

¥ Free Trade Agreement between New Zealand and the Republic of Korea [2015] NZTS 10 (signed 23
March 2015, entered into force 20 December 2015) [hereinafter New Zealand-Korea FTA].

40 The ASEAN-Australia-New Zealand Trade Agreement, ASEAN-Austl.-N.Z., Aug. 22, 2023 [hereinafter
AANZFTA], https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/
asean-australia-new-zealand-free-trade-agreement-aanzfta/aanzfta-text/#bookmark0.

41 ANZTEC, ch. 10, art. 6 (“Subject to the international obligations that are applicable to each Party, each
Party may establish appropriate measures to protect genetic resources, traditional knowledge and
traditional cultural expressions or folklore.”).

42 Id. ch. 18, art. 9.1 (“The original soundtrack of each co-production film shall be made in a commonly
used or indigenous language of the Parties, including English, Mandarin, Maori, or in any combination
of those permitted languages.”).

# Id. ch. 19.

4 Id ch. 13, art. 6.
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4 CPTPP, art. 18.16(1) (“The Parties recognise the relevance of intellectual property systems and

traditional knowledge associated with genetic resources to each other, when that traditional knowledge

is related to those intellectual property systems.”).

1d. art. 18.16(2) (“The Parties shall endeavour to cooperate through their respective agencies responsible

for intellectual property, or other relevant institutions, to enhance the understanding of issues connected

with traditional knowledge associated with genetic resources, and genetic resources.”).

Id. art. 18.16(3) (“The Parties shall endeavour to pursue quality patent examination, which may

include....”).

Id. art. 20.1 (“Environmental law means a statute or regulation of a Party, or provision thereof, ...but

does not include a statute or regulation, or provision thereof, ...the primary purpose of which is

managing the subsistence or aboriginal harvesting of natural resources....”).

Id. art. 20.13(3) (“The Parties recognise the importance of respecting, preserving and maintaining

knowledge and practices of indigenous and local communities embodying traditional lifestyles that

contribute to the conservation and sustainable use of biological diversity.”).

AANZFTA, ch. 15, art. 5(1) (“Provided that such measures are not used as a means of arbitrary or

unjustified discrimination against persons of the other Parties or as a disguised restriction on trade in

goods and services, nothing in this Agreement shall preclude the adoption by New Zealand of measures

it deems necessary to accord more favourable treatment to Maori in respect of matters covered by this

Agreement including in fulfillment of its obligations under the Treaty of Waitangi.”).

New Zealand-Korea FTA, art. 20.6(1) (“Provided that such measures are not used as a means of arbitrary

or unjustified discrimination against persons of the other Party or as a disguised restriction on trade in

goods and services, nothing in this Agreement shall preclude the adoption by New Zealand of measures

it deems necessary to accord more favourable treatment to Maori in respect of matters covered by this

Agreement including in fulfilment of its obligations under the Treaty of Waitangi.”).

32 ANZTEC, ch.24, arts. 6.1, 6.2 (“1.Provided that such measures are not used as a means of arbitrary or
unjustified discrimination against persons of the other Party or as a disguised restriction on trade in
goods and services, nothing in this Agreement shall preclude the adoption by New Zealand of measures

46

47

48

49

50

51
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it deems necessary to accord more favourable treatment to Maori in respect of matters covered by this

Agreement including in fulfilment of its obligations under the Treaty of Waitangi.; 2. The Parties agree

that the interpretation of the Treaty of Waitangi, including as to the nature of the rights and obligations

arising under it, shall not be subject to the dispute settlement provisions of this Agreement. Chapter 21

(Dispute Settlement) shall otherwise apply to this Article. An arbitral tribunal established under Article

7 (Establishment of an Arbitral Tribunal) may be requested by Chinese Taipei to determine only whether

any measure (referred to in paragraph 1 of this Article) is inconsistent with its rights under this

Agreement”); CPTPP, arts. 29.6(1), 29.6 (2) (“1. Provided that such measures are not used as a means

of arbitrary or unjustified discrimination against persons of the other Parties or as a disguised restriction

on trade in goods, trade in services and investment, nothing in this Agreement shall preclude the
adoption by New Zealand of measures it deems necessary to accord more favourable treatment to Maori
in respect of matters covered by this Agreement, including in fulfilment of its obligations under the

Treaty of Waitangi. 2. The Parties agree that the interpretation of the Treaty of Waitangi, including as

to the nature of the rights and obligations arising under it, shall not be subject to the dispute settlement

provisions of this Agreement. Chapter 28 (Dispute Settlement) shall otherwise apply to this Article. A

panel established under Article 28.7 (Establishment of a Panel) may be requested to determine only

whether any measure referred to in paragraph 1 is inconsistent with a Party’s rights under this

Agreement.”).

Kawharau, supra note 22, at 280.

3 General Agreement on Tariffs and Trade art. XX, Apr. 15, 1994, Marrakesh Agreement Establishing
the World Trade Organization, Annex 1A, 1867 U.N.T.S. 187.

55 E.g., New Zealand-Korea FTA, art. 20.6(2) (“The Parties agree that the interpretation of the Treaty of
Waitangi, including as to the nature of the rights and obligations arising under it, shall not be subject to
the dispute settlement provisions of this Agreement. Chapter 19 (Dispute Settlement) shall otherwise
apply to this Article. An arbitration panel established under Article 19.8 (Establishment of an Arbitration
Panel) may be requested by Korea to determine only whether any measure referred to in paragraph 1 is
inconsistent with its rights under this Agreement.”); ANZTEC, ch.24, art. 6.2 (“The Parties agree that
the interpretation of the Treaty of Waitangi, including as to the nature of the rights and obligations
arising under it, shall not be subject to the dispute settlement provisions of this Agreement. Chapter 21
(Dispute Settlement) shall otherwise apply to this Article. An arbitral tribunal established under Article
7 (Establishment of an Arbitral Tribunal) may be requested by Chinese Taipei to determine only whether
any measure (referred to in paragraph 1 of this Article) is inconsistent with its rights under this
Agreement.”); CPTPP, art. 29.6(2) (“The Parties agree that the interpretation of the Treaty of Waitangi,
including as to the nature of the rights and obligations arising under it, shall not be subject to the dispute
settlement provisions of this Agreement. Chapter 28 (Dispute Settlement) shall otherwise apply to this
Article. A panel established under Article 28.7 (Establishment of a Panel) may be requested to determine
only whether any measure referred to in paragraph 1 is inconsistent with a Party’s rights under this
Agreement.”).

53
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3¢ Trans-Pacific Strategic Economic Partnership [2006] NZTS 9 (signed 18 July 2003, entered into force
28 May 2006).

37 Jeffrey J. Schott, The TPP: Origins and Outcomes, in HANDBOOK OF INTERNATIONAL TRADE
AGREEMENTS: COUNTRY, REGIONAL AND GLOBAL APPROACHES 402 (Robert E. Looney ed., 2018).

B OB E R4~ TPPA 2|3 3 HRGF B i & ek B0in L & 954 0 34 Mie Oba, TPP,
RCEP, and FTAAP: Multilateral Regional Economic Integration and International Relations, 23(1)
ASIA-PACIFIC REV. 100, 108-110 (2016) ; 24 > TPPf*RCEPE X F R T ehL = p FHw § - fr
TegE R 58 F 81-85 (2014) -

59 Waitangi Tribunal Report on the Trans-Pacific Partnership Agreement (Wai 2522, 2016) at 5-6
[hereinafter Waitangi Tribunal Report 2016].

%0 Waitangi Tribunal The Report on The Crown’s Review of The Plant Variety Rights Regime (Wai 2522,
2020).

1 Waitangi Tribunal The Report on The Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (Wai 2522, 2023) at 195-204 [hereinafter Waitangi Tribunal Report 2023].
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67 CPTPP, arts. 14.11, 14.13.

% Waitangi Tribunal Report 2023, supra note 61, at 125.
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® Waitangi Tribunal Report 2023, supra note 61, at 146.
" Id. at 126.

15



FOEREST2EFREIFEE

WEFNTEP PR R R EARN RS 0 T e L R e F R
Jifﬁ—’%ié’%ﬁi"’*fﬁ}f&'r&’#ﬁ%ﬁiﬂ“'#ﬂ B R hedB 2 4 €7 o £ T WrcRs
B TR EREEESE - P IR AR ALBERITE &L £ 1)
&%ﬂ&ﬁﬁé’A&wuamwmémww%a,mﬁzﬁﬁgv%ﬁ#%w
MR R s

do e d AR 2 ;Awgcmmmm | bR ¢ 7 CPTPP eh3 + i 4 &
F e ot '*’#“f%ﬁﬁ;‘CPTPP ¥ 29 F - kb IMJMJ«HE,J\, AR
Bt e ’}‘ﬁ.wlﬁﬁ&r}v— ERPNRE BiE Qb iERRE R o B d

PRt AT S FETRT S FaRP LRGPP AR GRS FLAeT 4
73 .

A1 ed FRAEFZRALRLETET 2 0] HRERT

B BB PFERwER A2 /B0 R 407G
CPTPP CRFAEFEKP A | e AEFLP e | e T FADED
14 % (% 14.11.3 %) (% 14.13.3 %) (% 1417 %)
TFFA) | EF E
(% 14.8 %)
CPTPP o — dx Bt o — iy ek o — ALt
529 % (% 29.1 %) (% 29.1 %) (% 29.1 %)
()b 2 — 45| o LA 125 6] ¢ o LB B iE 6 ) o o LB B E G 6]
o) (% 29.6 i) (% 29.6 %) (% 29.6 %)
o i SLATENAL T o B SLATENAL T o B MLAITENL T
(% 29.81%) (% 29.81%) (% 29.81%)

( %k : %% Waitangi Tribunal Report 2023 » F 125 2 2 g @ - )
(Z) R EL A g2

I % - F#EF B TPPA MR LT &T S JPREE @ bR Es
2 iREAR R

Mot A k% - B TPPA FHAFIETET S L2 LR MAEELR
§ AL E 20.6 (E2 IRB B0 b b EE A Rt BT 0 A B o 11+.,;\\*FL${7 &
Hogr e s LR ARIZBFT @G FEREG e 0 3R ERLT

2 Id. at 147.
7 Id. at 129.

16



R R E R BRI G oonaiRRm .

¥ F RS A% r;i)g ;‘i § TR LR AR W E e T W ACORHR B
R LR R T E AR A A By R LR AR T B
ERR S S Y AR ﬁéfgifi.‘ea‘ B R AN ERLNEREF 27?5
BB EE R 6 AR F e d oA sE TPPA % 29.6 i »xlbcnd ghimd

i A 7 28

m
—
w
g]
>

"ﬁ‘i

mw“

Fo o MAEAR AT FERORBELLERLL R T B RS
* TPPA % 29.6 M » Te &, uz (A Ey  BRELAL 2
LS R B Rg BN p Fini “R#H‘?I#\/}»\ ) e ¥
ISDS MR BAF R LB P FRITNEEDNNT IR HC

aw S o B E 206 2 EFOMAEELR XA TES BRI
HWZER e EL TS L RREA 2 5 BEZ LA A
2_ J ﬂ_iﬁ AR 2R T ﬁﬁ]??][l\ R AIEREEF e BT
B AR AL RPN AR RERL BAFERET .

e
A
).

B2 MREEGERE Y SR RAAED A LR AR
FERETRE THEERM, BN RUEEME  ART £ TS
HraReiga FRE- AP LRS-

$ooo 3 B ¥ 20.6 FRTF Y TPPA chf iz iidd] > 4 £ h
LpAmi A THRABEEY ) f2lp s 30 - T L
PRI A Ed e d P R RRAERELR 11T -%'5"'\]"44
- KPR F 296 0% 2380 S MEY B 28 FARTME kY 287 i
F 2] R UR A RS o A D L B “rﬂﬁ LS I
ifeip B 2 B I &I TPPA i shia 841 F > 22 2 &

B

= Fsé 2 29.6 iE it 0 IRE EE R ﬁ*ﬁ““ TPPA % 29.6 1% %
X 1% %ﬁnmf EIEARE: SR - - R LL&.J»L,&*-»? B EFE R T
J(fj‘fg'l,]*”Tp R UE Ui %En~iiﬁi BARGBROEE P REAE
(more favourable treatment) & it 33 &3+ 7 £ 'L'Fi_ PE R R TFRET A
RPEVRREFTH LY FE R NFGEREEY o T o8 FENE LA

&
W
8

2
#

74 Waitangi Tribunal Report 2016, supra note 59, at 33-39.
75 Id. at 34.

76 Id. at 35.

7 Id. at 35-36.

8 See id. at 36.
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8 Waitangi Tribunal Report 2016, supra note 59, at 38-39.
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* ﬁﬁ,]v}‘f’l o %@y CPTPP ¢ i} 3 A E g»mg(w A PR e 2 (Digital
Economy Partnership Agreement DEPA) - A #4 f ¢ 325 DEPA ¥ 43 ife
¥ 44 0FF MBRBRSEEEREEE R P & CPTPP Rk~ 7
#_DEPA 4v} T% 93 Kt Bt - $38 ek 4R ([T]he Parties affirm
their level of commitments relating to location of computing facilities) | » #3u 5
3 - Rk Fpd CPTPP € i~ 3u3 CPTPP “RfPFaf 7 B2 jiw # i " %
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8 Id

8 Id. at127.

%0 CPTPP, arts. 14.11.3, 14.13.3 (“Nothing in this Article shall prevent a Party from adopting or
maintaining measures inconsistent with paragraph 2 to achieve a legitimate public policy objective,
provided that the measure: ...; Nothing in this Article shall prevent a Party from adopting or maintaining
measures inconsistent with paragraph 2 to achieve a legitimate public policy objective, provided that the
measure: ....”).

91 Waitangi Tribunal Report 2023, supra note 61, at 135-136.

2 The Digital Economy Partnership Agreement, New Zealand, Chile and Singapore, June 11, 2020

[hereinafter DEPA], https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-

in-force/digital-economy-partnership-agreement-depa/overview/.

Id. arts. 4.3, 4.4 (“The Parties affirm their level of commitments relating to cross-border transfer of

information by electronic means...; The Parties affirm their level of commitments relating to location

of computing facilities....”).

% Waitangi Tribunal Report 2023, supra note 61, at 137.

% Id. at 138.
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% See id. at 138-144.

7 Id. at 139.

% CPTPP, art. 29.8 (“Subject to each Party’s international obligations, each Party may establish
appropriate measures to respect, preserve and promote traditional knowledge and traditional cultural
expressions”).

9 Waitangi Tribunal Report 2023, supra note 61, at 143.

100 /d. at 144.

101 Jd. at 155.

102 7d. at 156.

103 1d. at 170.

104 1d. at 171.

105 Id.

106 Id. at 172.

107 Id. at 173.
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Ll FEERI2020EF 6 BEREET gk £252022 £ 2 0 28
bd —®®pd § s e (Free Trade Agreement between the United
Kingdom of Great Britain and Northern Ireland and New Zealand) ) '« (@ fF—
FERpLFEREL) ¥ IS R mﬁwﬁgg4 ﬁa&n%wﬁnmﬂgc%‘
152 it e 7 5 & R awe P R0 5 157 i BoascfrE A s %
1520 %z #ci= & % 44 (digital inclusion) '~ 122 % 1522 i %Wﬁﬂ%ﬁm %%
H (7L R 2 ] 13

0
N
i
/\\
i~

$
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198 Waitangi Tribunal Claimants Win on TPPA and Data Sovereignty, VOXY (Nov. 19, 2021),
http://www.voxy.co.nz/national/5/395766.

10 UK and New Zealand Sign Comprehensive Trade Deal, GOv. UK (Feb. 28, 2022), https://www.gov.uk/
government/news/uk-and-new-zealand-sign-comprehensive-trade-deal; Free Trade Agreement between
the United Kingdom of Great Britain and Northern Ireland and New Zealand, 28 Feb. 2022, U.K.-N.
IR-NZ, Country Series No.1 (2022) (CP. 750) [hereinafter NZ-UK FTA].

110 NZ-UK FTA, art. 15.2(d) (“[D]igital inclusion, including participation of Maori, women, persons with

disabilities, rural populations, low socio-economic groups as well as enterprises, individuals, and other

groups that disproportionately face barriers to digital trade.”).

Id. art. 15.17(2) (“The Parties recognise that facilitating public access to and use of government data

and information fosters economic and social development, competitiveness, and innovation. To this end,

each Party is encouraged to expand the coverage of government data and information digitally available
for public access and use, through engagement and consultation with interested stakeholders, and Maori
in the case of New Zealand.”).

12 Jd. art. 15.20(1) (“The Parties recognise the importance of digital inclusion, that all people and

businesses can participate in, contribute to, and benefit from digital trade. To this end, the Parties

recognise the importance of expanding and facilitating digital trade opportunities by removing barriers
to participation in digital trade, and that this may require tailored approaches, developed in consultation
with Maori, enterprises, individuals, and other groups that disproportionately face such barriers.”).

Id. art. 15.22(2)(b) (“In the context of that review, and following the release of the Waitangi Tribunal’s

Report Wai 2033 dated 19 November 2021, New Zealand: ...affirms its intention to engage Maori to

ensure the review outlined in paragraph 1 takes account of the continued need for New Zealand to

support Maori to exercise their rights and interests, and meet its responsibilities under Te Tiriti o

Waitangi/the Treaty of Waitangi and its principles.”).

11

11

w
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B A d § % 2 (The New Zealand-European Union Free Trade Agreement) ) 1%
FoFRES LA RARPPARE LT A o dpor (BF FERp D F
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) fIr el TR B R R Tl B R EFRE R tﬂ&*g
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14 1d. arts. 15.2(d), 15.20(1).

15 Id. art 15.17.2 (“... To this end, each Party is encouraged to expand the coverage of government data
and information digitally available for public access and use, through engagement and consultation with
interested stakeholders, and Maori in the case of New Zealand.”).

16 Id. art 15.20(1) (“... To this end, the Parties recognise the importance of expanding and facilitating
digital trade opportunities by removing barriers to participation in digital trade, and that this may require
tailored approaches, developed in consultation with Maori, enterprises, individuals, and other groups
that disproportionately face such barriers.”).

7 Id. art. 32.5(1) (“Provided that such measures are not used as a means of arbitrary or unjustified
discrimination against persons of the other Party or as a disguised restriction on trade in goods, trade in
services, and investment, nothing in this Agreement shall preclude the adoption by New Zealand of
measures it deems necessary to accord more favourable treatment to Maori in respect of matters covered
by this Agreement including in fulfilment of its obligations under the Treaty of Waitangi.”).

18 The EU-New Zealand Trade Agreement, EUR. COMM’N, https:/policy.trade.ec.europa.eu/eu-trade-
relationships-country-and-region/countries-and-regions/new-zealand/eu-new-zealand-agreement_en
(last visited Aug. 24, 2023); EU and New Zealand Sign Ambitious Free Trade Agreement, EUR. COMM’N
(July 9, 2023), https://ec.europa.ecu/commission/presscorner/detail/en/ip_23 3715.

19 E.g., The New Zealand-European Union Free Trade Agreement, arts. 12.1(2)(c), 12.3, 12.4(5), July 9,
2023 [hereinafter NZ-EU FTA], https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-
agreements-concluded-but-not-in-force/new-zealand-european-union-free-trade-agreement/nz-cu-free-
trade-agreement-by-chapter/.
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120 NZ-EU FTA, pmbl. (“RECOGNISING the importance of promoting inclusive participation in
international trade, and of addressing barriers and other challenges that exist for domestic stakeholders
in accessing international trade and economic opportunities, including in digital trade.”).

121 Id. pmbl. (“ACKNOWLEDGING that te Tiriti o Waitangi / the Treaty of Waitangi is a foundational
document of constitutional importance to New Zealand.”).

122 [d. ch. 20.

123 Id. art. 12.1.2(c) (“This measure does not apply to...measures adopted or maintained by New Zealand
that it deems necessary to protect or promote Maori rights, interests, duties and responsibilities] in
respect of matters covered by this Chapter, including in fulfilment of New Zealand’s obligations under
te Tiriti o Waitangi / the Treaty of Waitangi, provided that such measures are not used as a means of
arbitrary or unjustified discrimination against persons of the other Party or a disguised restriction on
trade enabled by electronic means. Chapter 26 (Dispute settlement) does not apply to the interpretation
of te Tiriti o Waitangi / the Treaty of Waitangi, including as to the nature of the rights and obligations
arising under it.”).

124]d. art. 12.3 (“The Parties reaffirm each Party’s right to regulate within their territories to achieve
legitimate policy objectives, such as the protection of human, animal or plant life or health, social
services, public education, safety, the environment, including climate change, public morals, social or
consumer protection, animal welfare, privacy and data protection, the promotion and protection of
cultural diversity, and, in the case of New Zealand, the promotion or protection of the rights, interests,
duties and responsibilities of Maori.”).
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125 Communication from New Zealand, Joint Statement Initiative on E-Commerce: Discussion Paper on
Digital Inclusion Language for Consideration by JSI Participants, WTO Doc. INF/ECOM/70 (Nov. 25,
2022).

126 Id. para. 1.3.

127 14

128 Id. para. 2.

129 Id. para. 2.3.

130 Id.
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132 CPTPP, art. 29.5 (“A Party may elect to deny the benefits of Section B of Chapter 9 (Investment) with
respect to claims challenging a tobacco control measurel2 of the Party. Such a claim shall not be
submitted to arbitration under Section B of Chapter 9 (Investment) if a Party has made such an election.
If a Party has not elected to deny benefits with respect to such claims by the time of the submission of
such a claim to arbitration under Section B of Chapter 9 (Investment), a Party may elect to deny benefits
during the proceedings. For greater certainty, if a Party elects to deny benefits with respect to such
claims, any such claim shall be dismissed”).

13 WHE®e (3L8) T 4135 +hp3m (329) 0 | 47-89 ; Hradilovd & Svoboda, supra note 10,
at 1019-1042 ; Gracia Marin Duran, Sustainable Development Chapters in EU Free Trade Agreements:
Emerging Compliance Issues, 57(4) COMMON MKT. L. REV. 1031, 1031-1068 (2020).

134 Constitution Act, 1982, being Schedule B to the Canada Act, 1982, ¢ 35(1)(2) (U.K.) (“The existing

aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed; In

this Act, aboriginal peoples of Canada includes the Indian, Inuit and Métis peoples of Canada.”).

International Trade Agreements and Indigenous Peoples: The Canadian Approach, GOV. CAN. (Nov.

17, 2020), https://www.international.gc.ca/trade-commerce/indigenous_peoples-peuples_autochtones/

approach-approche.aspx?lang=eng.

CPTPP, Annex 15-A-Schedule of Canada, sec. G(3) (“Chapter 15 (Government Procurement) shall not

apply to: (a) any form of preference, including set asides, to benefit micro, small and medium

enterprises; and (b) any measure adopted or maintained with respect to Aboriginal peoples, nor to set
asides for aboriginal businesses; existing aboriginal or treaty rights of any of the Aboriginal peoples of

Canada protected by section 35 of the Constitution Act, 1982 are not affected by Chapter 15

(Government Procurement).”).

137 USMCA, art. 32.5 (“Provided that such measures are not used as a means of arbitrary or unjustified
discrimination against persons of the other Parties or as a disguised restriction on trade in goods, 32-8
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services, and investment, this Agreement does not preclude a Party from adopting or maintaining a
measure it deems necessary to fulfill its legal obligations to indigenous peoples.”).

138 Id. at 32-8 n.7 (“For greater certainty, for Canada the legal obligations include those recognized and
affirmed by section 35 of the Constitution Act 1982 or those set out in self-government agreements
between a central or regional level of government and indigenous peoples.”).

139 Risa Schwartz, Developing a Trade and Indigenous Peoples Chapter for International Trade
Agreement, in INDIGENOUS PEOPLES AND INTERNATIONAL TRADE: BUILDING EQUITABLE AND
INCLUSIVE INTERNATIONAL TRADE AND INVESTMENT AGREEMENTS 261-273 (John Borrows & Risa
Schwartz eds, 2020).

140 Kawharau, supra note 22, at 291.
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142 Waitangi Tribunal Report 2023, supra note 61, at 50.
143 Sergio Puig, International Indigenous Economic Law, 52(3) UC DAVIS L. REv. 1243, 1256 (2019).
144 1d. at 1308.
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145 NZ-EU FTA, art. 12.1(2)(c).

146 1d. art. 12.4(5) (“In the context of the review referred to in paragraph 4, and following the release of the
Waitangi Tribunal’s Report Wai 2522 dated 19 November 2021, New Zealand: (a) reaffirms its
continued ability to support and promote Maori interests under this Agreement; and (b) affirms its
intention to engage Maori to ensure the review referred to in paragraph 4 takes account of the continued
need for New Zealand to support Maori to exercise their rights and interests, and meet its responsibilities
under te Tiriti o Waitangi / the Treaty of Waitangi and its principles.”).

47 Id. art. 25.6(1) (“Provided that such measures are not used as a means of arbitrary or unjustified
discrimination against persons of the other Party or as a disguised restriction on trade in goods, trade in
services and investment, nothing in this Agreement shall preclude the adoption by New Zealand of
measures it deems necessary to accord more favourable treatment to Maori in respect of matters covered
by this Agreement, including in fulfilment of its obligations under te Tiriti o Waitangi / the Treaty of
Waitangi.”).

148 Id. pmbl. (“ACKNOWLEDGING that te Tiriti o Waitangi / the Treaty of Waitangi is a foundational
document of constitutional importance to New Zealand;....”).
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49 1d. art. 32.5 (“1. Provided that such measures are not used as a means of arbitrary or unjustified
discrimination against persons of the other Party or as a disguised restriction on trade in goods, trade in
services, and investment, nothing in this Agreement shall preclude the adoption by New Zealand of
measures it deems necessary to accord more favourable treatment to Maori in respect of matters covered
by this Agreement including in fulfilment of its obligations under the Treaty of Waitangi. 2. The Parties
agree that the interpretation of the Treaty of Waitangi, including as to the nature of the rights and
obligations arising under it, shall not be subject to the dispute settlement provisions of this Agreement.
Chapter 31 (Dispute Settlement) shall otherwise apply to this Article. A panel established under Article
31.6 (Establishment of a Panel — Dispute Settlement) may be requested by the other Party to determine
only whether any measure (referred to in paragraph 1) is inconsistent with its rights under this
Agreement.”).

NZ-UK FTA, art. 15.2(d) (“The Parties recognise the economic growth and opportunities provided by
digital trade and the importance of: ...and (d) digital inclusion, including participation of Maori, women,
persons with disabilities, rural populations, low socio-economic groups as well as enterprises,
individuals, and other groups that disproportionately face barriers to digital trade”).

Id. art. 15.17(2) (“The Parties recognise that facilitating public access to and use of government data
and information fosters economic and social development, competitiveness, and innovation. To this end,
each Party is encouraged to expand the coverage of government data and information digitally available
for public access and use, through engagement and consultation with interested stakeholders, and Maori
in the case of New Zealand.”).

Id. art. 15.20(1) (“The Parties recognise the importance of digital inclusion, that all people and
businesses can participate in, contribute to, and benefit from digital trade. To this end, the Parties
recognise the importance of expanding and facilitating digital trade opportunities by removing barriers
to participation in digital trade, and that this may require tailored approaches, developed in consultation
with Maori,....”).

Id. art. 15.20(3) (“The Parties recognise the role played by SMEs, including Maori-led and women-led
enterprises, in economic growth and job creation, and the need to address the barriers to participation in
digital trade for those entities. To this end, the Parties shall:....”).

Id. art. 15.20(2) (“To promote digital inclusion, the Parties shall cooperate on matters relating to digital
inclusion, including participation of Maori, ...as well as other individuals and groups that
disproportionately face barriers to digital trade. ThlS may include:....”).

Id. art. 15.22(2) (“In the context of that review, and following the release of the Waitangi Tribunal’s
Report Wai 2522 dated 19 November 2021, New Zealand: (a) reaftirms its continued ability to support
and promote Maori interests under this Agreement; and (b) affirms its intention to engage Maori to
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ensure the review outlined in paragraph 1 takes account of the continued need for New Zealand to
support Maori to exercise their rights and interests, and meet its responsibilities under Te Tiriti o
Waitangi/the Treaty of Waitangi and its principles.”).

156 Scott Harrison & Robin Asgari, International Trade Inclusivity: The CPTPP and Indigenous
International Trade and Investment, ASIA PAC. FOUND. OF CAN. (Dec. 17, 2020), https://www.asiapacific.
ca/publication/international-trade-inclusivity-cptpp-and-indigenous.

WIRRED P DHROAREME LRI RFETE  AHFNLET 12838 F 45
46 (2015 # ) ; #Ef (3£25) - F 139-140 -

S Fap P (Gr157) o T 46

159 Waitangi Tribunal Report 2023, supra note 61, at 33.
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F RS F P AED FIRAR2Z P o See Mainstreaming the Three Dimensions of Sustainable
Development Throughout the United Nations System, UNITED NATIONS, https://sustainabledevelopment.
un.org/unsystem/mainstreaming (last visited Aug. 24, 2023).

161 See E Haas, Why Collaborate? Issue-Linkage and International Regimes, 32(3) WORLD PoL. 357, 358
(1980); Benedict Kingsbury et al., The Trans-Pacific Partnership as Megaregulation, in
MEGAREGULATION CONTESTED: GLOBAL ECONOMIC ORDERING AFTER TPP 27, 47-51 (Benedict
Kingsbury et al. eds., 2019).

162 IPETCA, art. 1(a)(iv) (“Recognise and respect that Indigenous peoples have been engaged in trade since
time immemorial and that trade is fundamental to Indigenous history, identity, values, culture, ancestry,
and economic wellbeing.”).

163 Id. art. 1(a)(xii) (“Reaffirm that the United Nations Declaration recognises that Indigenous peoples have
the right to the lands, territories, and resources that they have traditionally owned, occupied, or otherwise
used or acquired, to the ownership, use, development, and control of those resources, to legal recognition
and protection of those lands with due respect to their customs and traditions, and to maintain and
strengthen their distinctive spiritual relationship with those lands, territories, and resources and to uphold
their responsibilities to future generations.”).

164 Id. art. 1(a)(xv) (“Further recall that the United Nations Declaration affirms the right of all Indigenous
peoples to self-determination and to participate in decisionmaking in matters that would affect their
rights, through representatives chosen by themselves in accordance with their own procedures.”).
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165 Id. art. 1(a)(ix) (“Recognise the value of the traditional knowledge of Indigenous peoples and the
contribution of Indigenous traditional knowledge to innovation, sustainable development, and
ecologically sound management of the environment.”).

Id. art. 1(a)(xi) (“Acknowledge the importance of Indigenous leadership in facilitating participation in
domestic economic activity and trade that has the ability to further contribute to sustainable development
and inclusive economic growth.”).

Id. art. 1(a)(xx) (“Recognise and encourage the role that Indigenous international trade and investment
can play to support sustainable regional economic development and the importance of raising awareness
of the potential for this Arrangement to achieve that goal.”).

Id. art. 1(a)(xvi) (“Acknowledge the disproportionate inequality and marginalisation of Indigenous
peoples on key indicators of the Sustainable Development Goals (SDGs) and the contribution that
enhanced Indigenous trade and investment can make to addressing those realities.”).

169 Id. art. 3(d) (“The participating economies acknowledge the importance of the United Nations 2030
Agenda for Sustainable Development and of achieving the SDGs and the Addis Ababa Action Agenda
on Financing for Development, given their relevance to Indigenous peoples, including how they relate
to the protection of lands, waters, and natural resources, and how they support the conditions for
sustainable and inclusive economic development.”).

Id. art. 3(b) (“The participating economies reaffirm their existing support for the United Nations
Declaration.”).

1d. art. 3(e) (“The participating economies acknowledge the importance of: (i) the United Nations
Framework Convention on Climate Change,...; (iii) the Convention on Biological Diversity...;(iv) the
United Nations Convention to Combat Desertification...;(v) the Convention on the International Trade
in Endangered Species...; recognising the need to strengthen the knowledge, technologies, practices,
and efforts of Indigenous peoples related to addressing and the protection of endangered species,
biodiversity loss, and climate change in these international agreements.”).

Id. art. 4(a)(ii) (“[E]mpower Indigenous peoples, consistent with the United Nations Declaration to
freely pursue their economic, social, and cultural development, engaging freely in all their traditional
and other economic activities, and determining strategies and priorities for their right to development
and the use of their lands, territories, and resources, in accordance with their own development plans
and priorities, and cultural values and norms.”).

161

>N

16

3

16

=3

171

=)

17

17!

S

34



‘1?7’* The FHF R SRR ERAL
ﬁ% Ter‘-—?ﬁl}kfb’}&ﬁ |¢iﬁg§; F"/}'I

BRREATIART RIS T ERMEROTGARP . ah%?‘i CF 4 iR K
CVERE S PRI Y EEIEY X £ S 3-8 X% 5 X BNt
BERE O Ao O N T H LA S 4 p’*;,)}a’r’ &3
NI E B L s RN S AR IS o poh s Rk
#;’i’?iizdﬁ Mo G FE AR AR I’E‘#Pﬁ&gﬂ‘(ﬁ\ 4 £

AR AR

B 2

E3 =
FoRD e o KA i#]*“ IPETCA 245 P fhi & it *—f{%gi’z%‘;fé—’éi—%?
ﬁ%rmmﬁm’ PR glﬁr%ﬂﬁﬁaﬁﬁ?m°y—%&’

IPETCA % 8 CEEEL € R ]"i\alxﬁ};}' HXERIEIFCL B ¢ g2~ E£8 9
HR G DT S ABPR TR PR REEP s 3 B grgr 175 .

50 5 MLEE R s & P8 LR A AE (T 5 IPECTA B 4lR -+ 6
Lo g g B EERE T N (el 1P AL IEE) T % 90
> IPETCA ¥ 2 4 R g (IPETCA Partnershlp Council ) 177 ~ % 12 £z > Ttk
MH:' e B ERRLB AR LRR . T0E 10 F g R PR

APEC & = R A % F 5 S F 21 ;‘ 2 P_ (Informal APEC Caucus on Indigenous
)y 179,

2

ES
¥

Trade and Investment

FFTR A H hd Ripl 0 Fed R AN BRE DTS - L F 5
BT AR P R RATZ S N 3 e v R A
PR AER PG PR 7 s B S IR SR B RAT
el e FHAKIMANE B NR 22 E oz 2 o
SHNAHNR LN EE T RAPRP L UL S b R
(PR BEGH SR PE - RPN S R

i’&

173 Id. art. 4(a)(iii) (“[ W]ork with Indigenous peoples to ensure their active participation in decisionmaking
on matters that affect their rights, responsibilities, and interests in relation to trade and investment.”).

174 Overview: The Indigenous Peoples Economic and Trade Cooperation Arrangement, GOV. CAN,
https://www.international.gc.ca/trade-commerce/indigenous_peoples-peuples_autochtones/ipetca
overview-acecpa_apercu.aspx?lang=eng (last visited Aug. 24, 2023).

175 IPETCA, art. 8(b) (“The participating economies will be proactive and results-oriented in carrying out
cooperation activities under this Arrangement; activities will be Indigenous-led, economy-enabled, and
guided by the principles of: (i) reconciliation; (ii) respect and partnership; (iii) equity, diversity, and
gender balance; (iv) accountability and transparency; and (v) openness, flexibility, and pragmatism.”).

176 IPETCA, art. 8(c) (“The participating economies envision that cooperation activities will be delivered
through innovative means, including: (i) dialogues, workshops, seminars, and conferences; (ii)
cooperation programmes and projects; (iii) exchanges of experts; (iv) internships, visits, and research;
(v) trade missions and other business development activities; (vi) technical assistance to promote and
facilitate capacity building and training; and (vii) networking, business matching, and mentorship.”).

177 Id. art. 9(a) (“The participating economies will establish an Indigenous Peoples Economic and Trade
Cooperation Arrangement Partnership Council (the Partnership Council) that will coordinate the
implementation of this Arrangement in a manner consistent with its General Understandings and
General Dispositions.”).

178 Id. art. 12(a) (“The Partnership Council will periodically review the operation of this Arrangement and
the cooperation activities thereunder, including against its General Understandings and General
Dispositions.”).

179 Id. art. 10(a) (“The participating economies will establish an Informal APEC Caucus on Indigenous
Trade and Investment (the Informal APEC Caucus)....”).
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180 Benn McGrady, Trade Liberalization and Tobacco Control: Moving fiom A Policy of Exclusion
Towards a More Comprehensive Policy, 16(4) TOBACCO CONTROL 280, 280-283 (2007).
181 Lightfoot, supra note 28, at 103.
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