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Abstract

This study focuses on the mechanisms through which businesses collaborate with
governments to identify trade barriers. The comparative analysis examines the formal and
informal mechanisms employed by the United States, the European Union, China, and
Taiwan. The research aims to shed light on the strengths and weaknesses of these

mechanisms and provide recommendations for Taiwan based on the findings.

The investigation begins by exploring the formal mechanisms in place in each
jurisdiction. Formal mechanisms generally operate under clear legal foundations and
procedures, offering a path that ensures procedural justice and predictability in
investigating trade barriers. However, their establishment and operation require
substantial resources, including manpower, finances, and time, which may burden
administrative authorities. Conversely, the study also examines the informal mechanisms
that rely on negotiation and cooperation between public and private sectors. These
mechanisms emphasize communication and collaboration, allowing for flexibility in
addressing various situations and providing faster and more convenient solutions.
Nevertheless, the informal mechanisms may face challenges related to information

asymmetry, inequality, and limited participation of affected parties.

Based on the analysis, it is recommended that Taiwan considers adopting a platform
similar to the European Union’s Market Access Database (MADB). This platform should
facilitate convenient trade barrier investigation procedures, offer user-friendly formats
such as drop-down menus and concise problem descriptions to expedite the process.
These measures would enhance transparency, strengthen the legitimacy of trade policies,

and foster social stability and trust between public and private sectors.

Keywords: trade barrier investigation, private-public partnership, Section 301, EU

Trade Barrier Regulations, Taiwan trade policy
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! E.g. Marrakesh Agreement Establishing the World Trade Organization, Apr. 15, 1994, 1867 UN.T.S.
154 (“[B]y entering into reciprocal and mutually advantageous arrangements directed to the substantial
reduction of tariffs and other barriers to trade and to the elimination of discriminatory treatment in
international trade relations.”).

2 Ann Capling & Patrick Low, Introduction, in GOVERNMENTS, NON-STATE ACTORS AND TRADE POLICY-
MAKING: NEGOTIATING PREFERENTIALLY OR MULTILATERALLY? 1, 1 (Ann Capling & Patrick Low eds.,
2010).
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fOMYH S 2R WTO § % st X484 > L Yves Bonzon, Institutionalizing Public Participation in
WTO Deczszon Making Some Conceptual Hurdles and Avenues, 11(4) J. INT. ECON. L. 751-777
(2008) ; B> AR RO A S8 F 5 L 34f24-42 R > 2 Emnesto Hernandez-Lopez, Recent Trends and
Perspectives for Non-State Actor Participation in World Trade Organization Disputes, 35(3) J. WORLD
TRADE 469-498 (2001); Joel P. Trachtman & Philip M. Moremen, Costs and Benefits of Private
Participation in WTO Dispute Settlement: Whose Right Is It Anyway?, 44(1) HARvV. INT. L. J. 221-250
(2003); Chad P. Bown & Bernard M. Hoekman, WTO Dispute Settlement and the Missing Developing
Country Cases: Engaging the Private Sector, 8(4) J. INT. ECON. L. 861-890 (2005); Richard Sherman &
Johan Eliasson, Trade Disputes and Non-State Actors: New Institutional Arrangements and the
Privatisation of Commercial Diplomacy,29(4) WORLD ECON. 473-489 (2006); Aaron Catbagan, Rights
of Action for Private Non-State Actors in the WTO Dispute Settlement System, 37(2) DENV. J. INT. L.
PoL’Y 279-302 (2009).
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AMRITA BAHRI, PUBLIC PRIVATE PARTNERSHIP FOR WTO DISPUTE SETTLEMENT: ENABLING

DEVELOPING COUNTRIES 221 (2018).

O P ERMNERE SRS ARSI RATY 0 B 53 92 AMRITA BAHRI, PUBLIC PRIVATE
PARTNERSHIP FOR WTO DISPUTE SETTLEMENT: ENABLING DEVELOPING COUNTRIES (2018).

7 Section 301 of the Trade of 1974, 19 U.S.C. § 2411.

8 Id

°  Council Regulation 3286/94 (EC), of 22 December 1994 Laying Down Community Procedures in the

Field of the Common Commercial Policy in Order to Ensure the Exercise of the Community’s Rights

Under International Trade Rules, in Particular Those Established Under the Auspices of the World Trade

Organization, 1994 O.J. (L 349) 71 (EC) [hereinafter TBR 1994]; © &4 3 & fe® ¥ § 5 B2
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2005/content_80631.htm °
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POLICY-MAKING (2018).



FOEREST2EFREIFEE

MY T PREAA M ¥4eammd ¥V > B R4 LR 2d § 4
FThRELHYE - FIRAED LGRS gk,%,égx%‘AJ#gi%
Bl M S B RROREE 4 BT R AR A R
FRATE R B pEE g fﬁg.; B LR 5\‘0 rﬂm S S
IV P i%ﬁrb 2 = an o UFERA BRI T BEEREF o 4__},__#&4 W

=3
PHEHR S TELREE TR R ETFRO R E AR G B ’f“ﬂ
R ﬁ?’i*f“} Tl -2ELEFn%e é’% Bt 5 fuﬁv\ﬂ“ TR
Mo e g g AR AT A LA R A A Rt > A 46

ﬂﬁ*ﬁﬁﬁﬁﬁm@3ﬁ$*mﬁ¢§°

Brb o AT R A r WTO L afaifFi > o 2 T 5 7 end 2
|

L ehg o @ R S i\i‘@i b0 FORFE £ %‘cﬂ.&m’ FH P

B R
FoaoFsiEd RV ULEHI i E SFINP L R EREAAS
e S N ol B TERE i ﬁ@iﬁﬁ%m
R A
‘f}ﬁ«&ﬁiﬁl%‘@“ﬁ?@flﬁ“ R EF BRI HE R Y RGER S
EPEP R FEfeE R R FEPLAT UEEZ PRI M R DR
Fobd 27 A RAN TR EIRI ey g o A58 322 TR % §¥hinma

k!

%ii’s?{’iﬁ“ﬁ%*?? EEforc it B eni Efe b iF > R P2/
JE #FR " o FoRre ﬁ@?@ﬁmﬁ” RT U Lo NILRE A RIE R 4o

%ﬁ’¢ﬁ%&ﬂﬁﬁwﬁwhzﬂ’Am&{ﬁf—@ﬁﬁﬁmwijmﬁ&?

Ao ZZAREFERTH e fENERNFIRBIFT I ARDPE > wirg

FERALDOTR o NEER Fvi e > A0 A {r IR A 2 CR:

o

=1

=1 &=
L RE E R

4"
[N w‘

ﬁ%az%ﬁﬁoﬁﬂ’ﬁﬁ?ﬁﬁﬂéwﬁ4@ﬁﬂé?ﬁﬁﬁiﬂ’%fﬁ
PR Fenp o leg o FRILA Ak T 5 AR B AL ﬂ;
fep & 7o ufE2 2 T RIm A A (agency cost) | > @ Bk R DiBARY H e E P

REFBFLEFADFERBG 2 R A R EA PSRBT DR G 0
@a%a&¢¢;aﬁ$@§@ﬁwokﬁaﬁﬂﬁﬂ*E**ﬁ&%%f*”
U E AR R TIOR AR FD L0 f R e b e R 82
BEAY FEHTIRULREAIEP DR RFES - TP AT L HRED 4
WAL B f G AR O F H e AR RS EP R T

"' SHAFFER, supra note 10, at 14-18.

12 BAHRI, supra note 5, at 41-48.
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Model, 3(1) WORLD TRADE REV. 3, 7-11 (2004); JE, supra note 10, at loc. 553-605.

Sherman & Eliasson, supra note 4, at 485.
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19 Section 301 of the Trade of 1974, 19 U.S.C. § 2411.

20 Andres B. Schwarzenberg, Section 301 of the Trade Act of 1974, CONG. RSCH. SERV. REP. (June 15,
2023), https://crsreports.congress.gov/product/pdf/IF/IF11346.

21

= 1

B .

24 Panel Report, United States — Section 301-310 of the Trade Act of 1974, paras. 4.66-4.67, WTO Doc.
WT/DS152/R (adopted Jan. 27, 2000) [hereinafter Panel Report, US — Section 301 Trade Act].

25 Panel Report, US — Section 301 Trade Act, para. 7.135.

26 Panel Report, United States—Tariff Measures on Certain Goods from China, WTO Doc. WT/DS543/R
(circulated Sept. 15, 2020).

27 Andres B. Schwarzenberg, Section 301 of the Trade Act of 1974: Origin, Evolution, and Use, CONG.
RSCH. SERV. REP. (Dec. 14, 2020), https://crsreports.congress.gov/product/pdf/R/R46604.

28 Section 301 of the Trade of 1974, 19 U.S.C. §§ 2411(a)(1)(A), (B)(i).

2 1d. § 2411(a)(1)(B)(ii).
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30 Id. § 2411(d)(3).

3UId. § 2411(d)(5).

2 4. § 2411(d)(1).

3 Schwarzenberg, supra note 27, at 5-6.
3 19U.S.C. § 2242.

35 1d. § 2242(a)(1).

36 1d. §§ 2412(b)(2)(B), (c).

37 Id. § 2420.

38 Tdentification of Trade Expansion Priorities, 59 Fed. Reg. 10727, 10727-10728 (Mar. 8, 1994).
3 15C.F.R. §2002.3.

40 Id.; Schwarzenberg, supra note 27, at 7.
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4 Id. § 2414(a).
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3 19 U.S.C. § 2413(a)(1).
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55 1d. § 2413(a)(2)(B).
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7 Marco C.E.J. Bronckers, Private Response to Foreign Unfair Trade Practices—United States and EEC
Complaint Procedures, 6(3) Nw.J. INT’L L. & BUS. 651, 659 (1984).

% Trade Expansion Act of 1962, Pub. L. No. 87-794, tit. II, §252, 76 Stat. 872, 879, repealed by Trade
Act of 1974, Pub. L. 93-618, tit. IV, §602(d), 88 Stat. 1098, 2072.

® Id.

70 Trade Expansion Act of 1962, Pub. L. No. 87-794, tit. 11, §223, 76 Stat. 872, 875, repealed by Trade
Act of 1974, Pub. L. 93-618, tit. IV, §602(d), 88 Stat. 1978, 2072.

119 U.S.C §2252 (a).

72 Trade and Tariff Act of 1984, Pub. L. No. 98-573, tit. III, §§304 (a)-(c), (), 98 Stat. 2948, 3002, 3005.
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73 Patricia I. Hansen, Defining Unreasonableness in International Trade: Section 301 of the Trade Act of

1974,96(5) YALEL.J. 1122, 1129 (1987); % &% (3£ 18) - 7 29-

Bronckers, supra note 67, at 658.

Initiation of Section 302 Investigation Concerning Certain Discriminatory Canadian Communications
Practice; Proposed Determination; and Request for Public Comment, 60 Fed. Reg. 8101 (Feb. 10, 1995);
Section 302 Investigation: Certain Subsidies Affecting Access to the European Communities’ Market
for Modified Starch, 62 Fed. Reg. 12264 (June 13, 1997).

Section 304 Determinations: Barriers to Access to the Japanese Market for Consumer Photographic Film
and Paper, 61 Fed. Reg. 30929 (June 18, 1996); Initiation of Section 302 Investigation and Request for
Public Comment: Australian Subsidies Affecting Leather, 61 Fed. Reg. 55063 (Oct. 23, 1996);
Initiation of Section 302 Investigation and Request for Public Comment: Canadian Export Subsidies
and Market Access for Dairy Products, 62 Fed. Reg. 53851 (Oct. 16, 1997); Initiation of Section 302
Investigation and Request for Public Comment: Mexican Practices Affecting High Fructose Corn Syrup
(HFCS), 63 Fed. Reg. 28544 (May 26, 1998); Initiation of Section 302 Investigation and Request for
Public Comment: Wheat Trading Practices of the Canadian Wheat Board, 65 Fed. Reg. 69362 (Nov. 16,
2000); Initiation of Section 302 Investigation and Request for Public Comment: China—Acts, Policies
and Practices Affecting Trade and Investment in Green Technology, 75 Fed. Reg. 64776 (Oct. 20, 2010).
Panel Report, Japan — Measures Affecting Consumer Photographic Film and Paper, WTO Doc.
WT/DS44/R (adopted Apr. 22, 1998); Appellate Body Report, Canada — Measures Affecting the
Importation of Milk and the Exportation of Dairy Products, WTO Doc. WT/DS103/AB/RW2 (adopted
Jan. 17, 2003); Appellate Body Report, Mexico — Anti-Dumping Investigation of High-Fructose Corn
Syrup (HFCS) from the United States, WTO Doc. WT/DS132/AB/RW (adopted Nov. 21, 2001);
Appellate Body Report, Canada — Measures Relating to Exports of Wheat and Treatment of Imported
Grain, WTO Doc. WT/DS276/AB/R (adopted Sept. 27, 2004).

Request for Consultations by the United States, Australia — Textile, Clothing and Footwear Import
Credit Scheme, WTO Doc. WT/DS57/1 (Oct. 9, 1996).

Request for Consultations by the United States, China — Measures Concerning Wind Power Equipment,
WTO Doc. WT/DS419/1 (Jan. 6, 2011).

Petition under Section 302 on Workers’ Rights in China; Decision Not to Initiate Investigation, 69 Fed.
Reg. 26204 (May 11, 2004); Petition Under Section 302 on the Valuation of Chinese Currency;
Decisions Note to Initiate Investigations, 69 Fed. Reg. 78516 (Dec. 30, 2004); Petition Under Section
301 on Israel’s Protection of Intellectual Property Right; Decision Not To Initiate Investigation, 74 Fed.
Reg. 31789 (July 2, 2009); Petition Under Section 302 on Alleged Expropriations by the Dominican
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Republic; Decision Not To Initiate Investigation, 76 Fed. Reg. 41857 (July 15, 2011); Petition Under
Section 302 on the U.S.-Israel Free Trade Agreement; Decision Not To Initiate Investigation, 76 Fed.
Reg. 41858 (July 15,2011).

Initiation of Section 301 Investigation; Hearing; and Request for Public Comments: China’s Acts,

Policies, and Practices Related to Technology Transfer, Intellectual Property, and Innovation, 82 Fed.

Reg. 40213 (Aug. 24, 2017).

Initiation of Investigation; Notice of Hearing and Request for Public Comments: Enforcement of U.S.

WTO Rights in Large Civil Aircraft Dispute, 84 Fed. Reg. 15028 (Apr. 12, 2019).

Initiation of a Section 301 Investigation of France’s Digital Services Tax, 84 Fed. Reg. 34042 (July 16,

2019).

Initiation of Section 301 Investigation: Vietnam’s Acts, Policies, and Practices Related to Currency

Valuation, 85 Fed. Reg. 63637 (Oct. 8, 2020).

Gregory Shaffer, Mechanisms for the Negotiation of International Trade Claims by Public Authorities

on Behalf of Private Enterprises in the European Union: A Public-Private Partnership, 92 AM. SOC’Y

INT’L L. 212, 218 (1998); Council Regulation 2641/84, of 17 September 1984 on the Strengthening of

the Common Commercial Policy with Regard in Particular to Protection Against Illicit Commercial

Practices, 1984 O.J. (L 252) 1 (EEC).

8 Shaffer, supra note 85, at 219.

87 TBR 1994, supra note 9.

88 Regulation (EU) 2015/1843 of the European Parliament and of the Council 6 October 2015 Laying
Down Union Procedures in the Field of the Common Commercial Policy in Order to Ensure the Exercise
of the Union’s Rights Under International Trade Rules, in Particular Those Established Under the
Auspices of the World Trade Organization, 2015 O.J. (L 272) 1 [hereinafter TBR 2015].
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